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The Welfare and Pension Plans 
Disclosure Act 


Condensed from a note published in VIII De Paul Law 
Review 59-68 (Autumn-Winter 1958), and printed with 
permission from De Paul Law Review. Business address: 
De Paul University College of Law, 25 East Jackson Boule- 
vard, Chicago 4, Illinois. Single copy price, $1.50. 


INTRODUCTION 


Private employee welfare and retirement plans today 
affect over 84 million persons. Employers pay approxi- 
mately 47 percent of the cost of financing welfare plans 
and 87 percent of the cost of retirement plans, but 
millions of dollars are contributed directly by em- 
ployees each year. Employer-administered plans pre- 
dominate, accounting for approximately 92 percent of 
all employees covered by welfare plans and 86 percent 
of all those covered by pension plans. Congressional in- 
vestigation has revealed that the various administra- 
tors have failed, except in rare instances, to account to 
the employee-beneficiaries as to the financial manage- 
ment of these plans, be it by way of insurance or trust 
fund. Abuse and mismanagement have resulted, much 
to the detriment of the employee-beneficiary. 

The federal courts have warned that abuses in the 
administration of health and welfare funds will not be 
tolerated. Yet, despite this avowal by the federal courts 
to deal severely with such offenders, abuse and mis- 
management of employee benefit funds, especially in 
jointly administered plans, remained commonplace. 

Prior to the passage of the Welfare and Pension 
Plans Disclosure Act, federal legislation with specific 
regard to welfare and pension plans was limited to cer- 
tain provisions in the Internal Revenue Code of 1954 
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relative to tax privilege qualifications, and the Taft- 
Hartley Act with respect to employer payments to em- 
ployee representatives. As will be demonstrated below, 
both the Internal Revenue Code and the Taft-Hartley 
Act are deficient in certain respects and cannot afford 
the employee-beneficiary full protection. To fill this 
gap Congress saw fit to pass the Welfare and Pension 
Plans Disclosure Act, the main provisions of which 
require the administrators to publish elaborate ac- 
counts of their financial activities, under penalty of 
law. 


NATURE OF THE PLANS AND RIGHTS OF EMPLOYEES 


Before discussing the provisions of the Act itself, it 
appears proper to review, at least in summary fashion, 
the nature of pension and welfare funds generally and 
the relative rights and obligations of employer, union 
and employee. 

Pension plans.—Most pension plans are collectively 
bargained and financed solely by employer contribu- 
tions. In establishing a plan, the employer has three 
alternatives. He may leave the plan unfunded and pay 
the claims as they come due, treating them as current 
expenses, or he may fund the plan in advance by pur- 
chasing annuities, or he may fund the plan by way of 
a trust fund. 

The employee under a pension plan may thus have a 
beneficial interest in trust, or he may have a contract 
right. When a plan is funded by a trust, his rights are 
those of an ordinary beneficiary of a trust. However, 
where the plan is not in the character of a trust the 
courts have expressed different views as to whether or 
not the employee has an enforceable contract right. 
Under one line of cases, the employee is held to have 
no enforceable rights under a plan financed entirely by 
the employer, despite fulfillment of the conditions of 
the plan, on the theory that the pension is a mere gra- 
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WELFARE AND PENSION PLANS DISCLOSURE ACT 


tuity offered by the employer. Where the employee has 
contributed financially to the plan, the courts have gen- 
erally held that he has a contractual right according to 
the terms of the plan once he has qualified thereunder, 
e. g. becomes 65 years of age. The courts have similarly 
held where the plan is included in a collective bargain- 
ing agreement. 

Welfare plans.—Nearly all welfare plans are fi- 
nanced through the purchase of insurance. Under col- 
lectively bargained welfare plans, at least one-half of 
the cost is commonly covered by employer contribu- 
tions. In voluntary plans outside of collective bargain- 
ing, the employer contributions are generally much less. 
Clearly, when the employee contributes, through union 
dues or pay deductions, he has rights resting in con- 
tract where the protection is purchased through insur- 
ance, and in trust where the plan is so financed. Even 
where the employee has contributed nothing and the 
plan is offered and financed solely by the employer, 
some courts have held that the employer has a contrac- 
tual obligation to render the benefits promised, the 
long-continued service of the employee in reliance 
thereon being sufficient consideration. 


INADEQUACY OF FEDERAL LEGISLATION PRIOR TO ACT 


While the Internal Revenue Code makes the submis- 
sion of elaborate information, similar to that required 
under the new Act, a prerequisite to tax privileges, it 
makes no attempt to regulate the administration of the 
funds. The Taft-Hartley Act permits an employer to 
make payments to employee representatives, provided 
such funds are held in trust for the benefit of the em- 
ployee for pensions, medical care, unemployment and 
other like benefits. However, there is no specific pro- 
vision requiring efficient management of the funds, or 
establishing a penalty for mismanagement. The Taft- 
Hartley Act provides for an annual audit of the trust 


3 











INDUSTRIAL RELATIONS DIGEST 


fund “available for inspection by interested persons at 
the principal office of the trust fund and at such places 
as may be designated in the written agreement. . . .” 
Notwithstanding this feature, the report has not proved 
sufficient to protect beneficiaries for at least two rea- 
sons: (1) as a result of the (Taft-Hartley) Act’s failure 
to specify the information to be included in the report, 
the usual report is not adequately detailed to disclose 
the nature of the fund disbursements, and, (2) the 
report is usually not given the wide distribution neces- 
sary for effective disclosure. Also, the Taft-Hartley 
Act deals only with jointly administered plans. 


EXISTING STATE STATUTES 


The first legislation on disclosure came in 1955 when 
the State of Washington passed a law requiring the 
registration and reporting of employee welfare trust 
funds. In 1957, similar laws with respect to disclosure 
and regulation of employee benefit plans were enacted 
in California, Connecticut, Massachusetts, Wisconsin, 
and New York. These statutes vary in detail, amount 
of information required, scope of coverage, and method 
and agency of enforcement. 


WHAT THE ACT REQUIRES 


As the title of the Act implies, it will impose sub- 
stantial duties upon the administrators of employee 
welfare and pension plans with regard to disclosure 
and reporting. 


CONCLUSION 


The Act calls for some duplication of information al- 
ready required of administrators under the Internal 
Revenue Code and the Taft-Hartley Act. However, the 
Welfare and Pension Plans Disclosure Act covers a 
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substantially wider area. In addition it places the in- 
formation in the hands of a governmental agency, the 
Department of Labor, which can, under the Act, regu- 
late and enforce proper administration and impose 
penalties where needed. 

Notwithstanding its advantages, the new Act will 
not be a panacea for the problems which prompted it. 
The closer watch afforded the federal government and 
the employee-beneficiary will not completely discour- 
age the unscrupulous. But the fact that man is inclined 
to misbehave is no valid argument against a regula- 
tory statute or criminal law. In short, the new Act 
seems to be a proper step in the direction of curtailing 
abuse and mismanagement in the administration of 
employee benefit plans. 





Collective Bargaining by Public 
Employee Groups 


Condensed from an article by Herbert W. Cornell, pub- 
lished in 107 University of Pennsylvania Law Review 
43-64 (November 1958), and printed with permission from 
University of Pennsylvania Law Review. Business ad- 
dress: University of Pennsylvania Law School, 3400 Chest- 
nut Street, Philadelphia 4, Pennsylvania. Single copy 
price, $1.50. 


Collective bargaining by organized labor is univer- 
sally accepted in the industrial world, but in the field 
of public employment its very right to exist has been 
challenged, and it has been the subject of discordant 
and contradictory judicial decisions. However, its 
progress has been marked, and it exists today in some 
form in more than two hundred separate governmental 
subdivisions, although in most instances the collective 
bargaining agreement covers only certain groups or 
classes of employees, sometimes but a small fraction 
of the total number employed. 


THE RIGHT TO ORGANIZE 


There have been many cases where public employees, 
or certain classes of public employees such as police- 
men, firemen, and teachers, have been forbidden to 
organize. Statutes, city ordinances, and in many in- 
stances mere departmental rules prohibiting union 
membership have been upheld. The Supreme Court of 
Mississippi upheld the discharge of a police officer 
who had refused to resign from a labor union. Similar- 
ly the Supreme Court of Oklahoma held that a police 
officer #s not protected by the constitutional guarantees 
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COLLECTIVE BARGAINING 


of freedom of speech and of assembly, and may be dis- 
missed for refusing to resign from the Fraternal Order 
of Police. In a California case it was held that such a 
rule is not unreasonable or arbitrary. The same prin- 
ciple was followed three years later in California in the 
case of a plumbing inspector. 

However, the right of organization for proper pur- 
poses in the absence of any specific prohibition has 
generally been upheld, although this does not carry 
with it the right to bargain collectively. In eighteen 
states “right to work” laws have been enacted, with 
the primary purpose of preventing discrimination be- 
cause of race, religion, or non-union status. In some 
instances these laws have been accompanied by com- 
panion statutes extending this to the public service, 
while in other instances the right to work law itself 
applies to public employees or has been interpreted to 
do so. 


COMPATIBILITY OF COLLECTIVE BARGAINING WITH 
PUBLIC ADMINISTRATION 


Until very recently the courts everywhere held to a 
very conservative view on the limitations on munici- 
palities to make collective bargaining contracts with 
labor organizations. While in some cases it was allowed 
when the municipality was engaged in a proprietary 
function, the more modern tendency has been to aban- 
don this distinction on the ground that it had its origin 
in the limitation of liability in tort actions, and to 
recognize no distinction between proprietary and gov- 
ernmental functions. 

In some states the legislature has specifically au- 
thorized collective bargaining contracts between units 
of government and labor unions, but the tendency of the 
courts has been to limit narrowly the field of action 
which is authorized. However, a labor relations law 
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intended to secure rights to employees and to compel 
collective bargaining by their employers when de- 
manded has been held not to apply to public employees 
unless distinctly so stated, especially when the state or 
municipality has a personnel system which secures to 
public employees the rights and protection reasonably 
needed by them. 


RECOGNITION OF COLLECTIVE BARGAINING IN 
NEW YORK 


The most outstanding example of a change in judi- 
cial thinking with no change in constitution or statute 
is to be found in the State of New York. 

The right of collective bargaining has not only been 
recognized, but seems taken for granted. Thus, in 
1956, it was held that a collective bargaining agreement 
between the New York City Transit Authority and a 
union which specifically reserved to the employees all 
their rights under the state civil rights law and under 
the civil service law was not illegal, the court pointing 
out the fact that there was no law on the statute books 
of New York making it illegal per se for a public agency 
to negotiate a collective bargaining agreement with a 
union. This case was reversed on other grounds (in- 
volving the rights of rival unions) but not with any 
effect of modifying the right of collective bargaining. 
The case was appealed to the New York Court of Ap- 
peals, and the decision was unanimously affirmed. 

Probably in no other state has so radical a departure 
from the earlier doctrine been made. Yet the tendency 
can here and there be seen. However, it is probable 
that in most other states the earlier doctrines will be 
followed and it does not seem likely that there will be 
a general acceptance of collective bargaining without 
legislative authorization or in some cases constitutional 
amendment. Probably lobbying rather than litigation 
will be the field of conflict. 
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CHECK-OFF OF UNION DUES 


Withholding from wages of union dues, and remit- 
tance of the money to the union, is often a feature of 
collective bargaining contracts, and efforts have been 
made to carry this into contracts with municipalities. 

A restrictive view was taken by the Supreme Court 
of Ohio, significantly, in the face of a city ordinance 
specifically authorizing check-off of union dues. Upon 
challenge by the Director of Finance of the City of 
Dayton, the ordinance was held invalid as being in 
conflict with a general law of the state which prohibited 
assignment of wages but made an exception in favor 
of agreements for dues check-offs. The court held that 
a municipal corporation is not included in the term 
“employers” nor civil service appointees in the term 
“employees” as these terms are used in the law allow- 
ing such check-offs. 

This declaration of the illegality of dues check-off, 
even when authorized by ordinance, has been received 
with approval, both judicially and by the prevailing 
thought of political scientists. Yet it is a fact that the 
arrangement is coming more and more into use, and 
today exists in a considerable number of cities includ- 
ing even some in Ohio. 


THE IMPACT OF “RIGHT TO WORK” LAWS 


Since 1944, “right to work” laws have been enacted 
in eighteen states. Although passed primarily to pro- 
tect workers in industry regardless of union member- 
ship or non-membership, they have been recognized 
by the courts as affecting the problems of public em- 
ployment. 

It is impossible to tell at this time whether the trend 
toward the enactment of “right to work” laws will con- 
tinue, and if so whether they are likely by their own 
terms to apply to the public service. If there is no such 
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specific designation, it appears probable that the judi- 
cial tendency will restrict such coverage, especially 
when there is a civil service system giving an adequate 
degree of protection to such employees. 


THE STRIKE PROBLEM 


Strikes by public employees have been prohibited by 
law in many states and such laws have been universally 
upheld, although a very few exceptions to their ap- 
plicability to specific situations can be found. Even 
with the existence of laws outlawing strikes, the 
tendency of the courts seems to be to regard them as 
simply announcing the court’s authority, not extending 
it. Thus where the New York Transit Authority sued 
to restrain a strike by unionized motormen the court 
granted relief which it based primarily on a statute 
prohibiting strikes by public employees but also de- 
clared the court’s power, in the absence of any statute, 
“to enjoin a strike which would wreck so essential 
a governmental service as that which is represented by 
this city’s rapid transit facilities.” 

Strikes in the public service may have only an 
incidental connection with the question of collective 
bargaining, but since many of the court cases dealing 
with collective bargaining have involved strikes, the 
decisions regarding collective bargaining reflect such 
situations. 


THE AMERICAN BAR ASSOCIATION REPORT 


On June 27, 1955, the American Bar Association’s 
Committee on Labor Relations of Government Em- 
ployees rendered a report which was published in the 
1955 Proceedings of the ABA Section of Labor Rela- 
tions Law. It quotes no court cases and does not assume 
to be setting forth any existing judicial doctrines. 
It does, however, recognize the fact that public au- 
thorities have all too often pursued socially indefen- 
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sible policies and then have looked to the judiciary to 
solve problems which need never have arisen, and that 
such situations are not satisfactorily settled by insist- 
ing on the old doctrine that collective bargaining either 
may not exist in the public service or must be held 
down to the level of petition, or, at most, negotiation 
regarding minor matters. 

There is much of value to the administrator in the 
report. There is undoubtedly a field of action in which 
public officials can solve their labor problems before 
they lead to deplorable situations and can make many 
court actions unnecessary. 


THE PHILADELPHIA CONTRACT 


The collective bargaining agreement of February 20, 
1958, between the City of Philadelphia and the Ameri- 
can Federation of State, County and Municipal Em- 
ployees, is pointed to as a model which the unions 
would like to see in effect in all cities. It is by far the 
most extensive in its coverage, embracing departments 
with a total employee enrollment of over 18,000, of 
whom more than 11,000 are actually union members. 
It applies to all city employees except firemen, police- 
men, professional men, executives above the grade of 
foremen, and teachers. Its terms include union recog- 
nition as the sole bargaining agent, access of union 
officers not only to employee records but also to work- 
shops and other places of employment during working 
hours, wage rates, overtime rates and determination of 
what constitutes overtime, holiday pay, vacations, 
seniority rights, sick leave and other fringe benefits, 
grievance procedure, and dues check-off. Such ex- 
tensive applicability would apparently remove much 
discretion from department heads in directing their 
subordinates. There is, however, a definite prohibition 
against strikes and work stoppages. 

Because of its importance and extensive coverage, 
and because of the evident intention of union leaders 
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to have it used as a model to be followed in other 
jurisdictions, its text is here set forth in full. 


THE PROSPECTS FOR COLLECTIVE BARGAINING 


From the standpoint of union leadership, the fight to 
compel governmental collective bargaining has been 
a losing one when compared to the corresponding 
struggle in the industrial world. Labor union attorneys 
have expressed the thought that many of the instances 
in which governmental collective bargaining has been 
judicially denounced have involved strikes vitally af- 
fecting public safety, and that the zeal of the judiciary 
to protect the public interest has caused these decisions 
to be based on the seriousness of the immediately 
threatened situation rather than on the merits of col- 
lective bargaining in the governmental area. 

It is indeed quite possible that if public employee 
organizations continue to acquire, through petition or 
political pressure, the advantage of formal collective 
bargaining contracts, the judiciary may change its 
attitude. Probably no serious attempt will be made to 
get the courts to recognize the legality of strikes by 
public employees, especially since employee groups can 
effectively make their will felt through political pres- 
sure on elected municipal officials. Rather, efforts will 
more likely be directed toward gaining court protection 
of employees who have been on strike from punish- 
ments, such as loss of seniority or other fringe bene- 
fits. 

As far as organizations of public employees are con- 
cerned it is probable that they will increase in number 
and influence, but it is doubtful that the number of 
signed contracts will greatly increase. More likely the 
objectives of these organizations will be secured by 
declarations of policy by municipal officials, by rules 
of administrative bodies, and by ordinances and reso- 
lutions of city councils, initiated by persuasion and 
lobbying of employee groups. 
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The Definition and Measurement of 


Employee Morale 


Condensed from an article by Melany E. Baehr and 
Richard Renck, published in 3 Administrative Science 
Quarterly 157-184 (September 1958), and printed with 
permission from Administrative Science Quarterly. Busi- 
ness address: Graduate School of Business and Public 
Administration, Cornell University, Ithaca, New York. 
Single copy price, $2.00. 


Since 1949 the Industrial Relations Center has en- 
gaged in research into the morale of industrial em- 
ployees. The purpose of this paper is to summarize the 
previous factorial studies of the Employee Inventory 
and to report the results of our latest research into the 
factors underlying employee morale. 

The research program has been focused on three ob- 
jectives : 


1. A theoretical definition of morale and the identi- 
fication of its major dimensions. 

2. The development of a scientifically sound instru- 
ment for the measurement of morale with an ex- 
plicit rationale for the interpretation of the 
results. 

3. The establishment of procedures for the improve- 
ment of morale. 


Industrial employee morale is something more than 
group rapport. For “good” morale or a high level of 
morale to be maintained in a work group, some other 
conditions must be present. Among the most important 
of these are some measure of “success” in achieving 
group goals and some kind of individual and personal 
satisfaction. It therefore became necessary to study 
both the work group and the individual. Studies of the 
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individual have centered on his prevailing needs, ex- 
pectations, attitudes, and motives. As a result, some 
of the most significant work in the area of human moti- 
vation has been done in industrial settings. 

There seem to be, however, at least three distinct ap- 
proaches to the problem of defining morale. The first 
approach developed out of the classical “needs psy- 
chology” and includes those theories which stress the 
personal determinants of morale. In this approach, 
“needs” are seen as giving rise to “drives” which aim 
at the satisfaction of these “needs.” A dichotomy be- 
tween basic and acquired needs is generally made. 

The second approach to the definition of morale deals 
with a hierarchy of needs. Very briefly, the theory 
holds that when basic needs are satisfied “higher” 
needs emerge which dominate the organism until these 
in turn are fully or partially satisfied. 

“Pay” appears to be a basic need and when “pay” 
is satisfactory “higher” self-actualization needs become 
dominant, whereas such needs are eclipsed when the 
individual’s security is threatened and financial incen- 
tives are dominant. 

A third approach, stemming from the perspectives 
of Elton Mayo, led to an emphasis upon the significance 
of interactions among members of a working group. 
It is held that, in work as in other activities, one of 
man’s strongest characteristics is to be continuously 
associated with his fellows. The investigations made 
a very significant contribution in calling attention to 
the existence and importance of the “social” motives in 
industry and in showing the need to investigate the 
pattern of group activity. 

Among the most systematic approaches to a theory 
of motivation applied to both individual and group 
patterns of behavior is the “field theory.” Levels of 
motivation and morale are not necessarily the end ef- 
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DEFINITION AND MEASUREMENT OF EMPLOYEE MORALE 


fects of specific incentive, i. e., of specific elements in 
the work situation or specific items of personnel prac- 
tice. Levels of motivation and morale are a result of 
the total work situation and of its many overlapping 
dynamic interrelations which involve both the indi- 
vidual and the smaller groups in a larger social field. 


CONCEPTUAL FRAMEWORK AND CONSTRUCTION OF 
THE EMPLOYEE INVENTORY 


In the construction of an instrument for the measure- 
ment of morale called the Employee Inventory, many 
hundreds of items were analyzed in an attempt to cover 
all the influences which affect the worker on the job. 
There are items which relate to financial as well as 
nonfinancial incentives and to both on-the-job and off- 
the-job satisfactions. There is coverage of both the 
physical and the social environment. The items at- 
tempt to pinpoint both individual satisfactions and 
those derived from being a member of a group. An at- 
tempt was made, also, to differentiate between the 
attitudes toward the informal group and the formal 
organization structure. Seventy-six items were in- 
cluded in the final selection. To each of these items 
the employee indicates whether he “Agrees,” ‘“Dis- 
agrees,” or is “Undecided.” 

The framework for the interpretation of the inven- 
tory results is based on the observation that there are 
certain definable and identifiable similarities in the 
thinking of employees. Although some of the ideas 
which an employee has are unique and peculiar to him 
alone, many of his ideas are shared by others. 

As in our past research in this area, the present re- 
search is directed toward the identification and defini- 
tion of these broad sentiments which are an integral 
part of the industrial environment. In other words, 
what are the ideas which employees in general have 
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about themselves and their work environment regard- 
less of their particular job, company, or status? We 
are seeking to identify and define those social senti- 
ments which are shared by the industrial population 
of the United States. The ultimate objective is to ex- 
press the inventory results with respect to these basic 
dimensions of the work environment. 


RESULTS OF THE PREVIOUS RESEARCH 


The previous research undertaken by the Center was 
concerned with the identification of the broad social 
sentiments which characterize the industrial popula- 
tion. More precisely, the objective of the past research 
was the identification of those dimensions in the work 
environment which could not be attributed to the shared 
experiences of specific work groups, specific oceupa- 
tions, or specific organizations. 

This research employed two separate and independ- 
ent factor analyses of the attitudes expressed toward 
the job and the organization through responses to the 
Employee Inventory made by two widely different 
groups of employees. The two groups of employees 
were different with respect to (a) the kind of organi- 
zation, (b) the type of occupation, and (c) the status 
level of the employees whom they represented. 

A comparison was made between the factors obtained 
from these two studies. Four factors were found which 
were almost identical in the two groups and a fifth 
which was very similar. The factors were designated 
and defined as follows: 


1. Integration in the Organization. This factor 
deals with the employee’s identification with the 
company as shown by pride and interest in the 
company and also with his feelings that he is 
part of a company which has an effective adminis- 
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tration. These sentiments seem to be linked with 
an appreciation of good up- and down-the-line 
communication and with the belief that manage- 
ment has integrity and concern for employee wel- 
fare. 

Job Satisfaction. This factor represents the in- 
trinsic satisfaction associated with actually do- 
ing the job and with the belief that the job affords 
opportunity for personal growth and advance- 
ment in the organization. 

Immediate Supervision. The attitudes toward 
immediate supervision represented by this factor 
include both the human relations aspect and the 
purely administrative aspects of the supervisor’s 
job. 

Friendliness and Co-operation of Fellow Employ- 
ees. This factor deals with the friendliness of 
fellow employees and their ability to work to- 
gether without friction. It reflects interpersonal 
relations among employees on the job. 

Personal Rewards. In this factor, satisfaction 
with pay and employee benefits is dominant, but 
it is not confined to satisfaction with material 
benefits alone. There is the satisfaction derived 
from doing something worth while on the job and 
having the job recognized as an important one. 
There is also the satisfaction derived from the 
knowledge that one can grow on the job and that 
there are possibilities for advancement. 


Since these factors were common to two widely dif- 
ferent groups of employees and, from general psycho- 
logical knowledge, seem to represent crucial areas in 
the work life of the employee, we concluded that they 
represented certain basic factors affecting the morale 
of industrial employees regardless of job, work group, 
or company. 
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OBJECTIVES AND PROCEDURES OF THE PRESENT 
RESEARCH 


The past research provided the theoretical back- 
ground for the present investigation, which is the 
climax of the past work. In the present investigation, 
the problem was to determine if selected items from 
the Employee Inventory would group themselves into 
the five factors which were previously defined by the 
category scores. A panel of judges decided that the 
five factors could be represented adequately by a total 
of 30 carefully selected items. 

The total population of employees to whom the Cen- 
ter had administered Employee Inventory surveys dur- 
ing January 1952 through March 1955 was drawn from 
59 different companies consisting of 1,529 work groups 
which represent a total of 54,986 employees. 

From this total population we wished to select an 
experimental population which was most representa- 
tive of the employees surveyed by the Center. After 
consideration of the distribution of group sizes, it was 
decided that the group sizes which were most repre- 
sentative of the groups surveyed by the Industrial Re- 
lations Center were those which ranged from 10 to 44 
inclusive. In using an experimental population of 
groups whose sizes ranged only from 10 to 44, it was 
found that the experimental population represented 
the same number of companies as the total population 
(i. e., 59) but the total number of work groups was re- 
duced from 1,529 to 1,060 or 69.3 per cent of the total. 


SUMMARY AND CONCLUSION 


The results of two separate and independent factor 
analyses of employee attitudes on two widely differ- 
ent groups of employees yielded essentially the same 
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five factors. These five factors, based on factor analy- 
ses of category scores (group averages for sets of re- 
lated items), were thought to represent certain basic 
attitudes in the general industrial population which 
affect the morale of industrial employees. 

The objectives of the present research were: first, to 
test again the reality of these five factors by a new 
factor analysis on a larger and more diverse sample of 
industrial employees; second, to define the factors in 
terms of individual items from the Employee Inventory 
rather than in terms of category scores. 

The five primary factors of morale have been identi- 
fied in three separate factorial analyses, using differ- 
ent experimental populations and two different scor- 
ing methods (category or item scores). The similarity 
of the factors obtained in our investigations as well as 
the congruence of our results with those obtained by 
others suggests that we have identified five of the basic 
factors in the structure of employee morale. The fac- 
tors are defined as follows: 


Factor A (Organization and Management). This 
factor deals with the employee’s relationship with 
management and the organization which manage- 
ment represents to him. In a sense, it is the image 
of management and the company in the employee’s 
mind. Thus it reflects sentiments of identification 
with the organization and of security for the pres- 
ent and future. It is also an evaluation of the com- 
munication in the organization and of manage- 
ment’s efficiency, effectiveness, and concern for 
employee welfare. 

Factor B (Immediate Supervision). The attitude 
toward immediate supervision represented by this 
factor includes both the human relations aspect 
and the purely administrative aspects of the super- 
visor’s job. 
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Factor C (Material Rewards). This factor deals 
with the material rewards the employee gets from 
his work both in terms of pay and in terms of em- 
ployee benefits. 

Factor D (Fellow Employees). This factor deals 
with the friendliness of fellow employees and their 
ability to work together without friction. It re- 
flects interpersonal relations among employees 
on the job. 

Factor E (Job Satisfaction). This factor repre- 
sents the intrinsic satisfactions associated with ac- 
tually doing the job and with the belief that the 
job is worthwhile and affords opportunities for 
personal growth and development. 


These factors describe the personal satisfactions 
which the employee derives from gainful occupation 
(Material Rewards and Job Satisfaction) and the em- 
ployee’s relationship to other groups in the work en- 
vironment. One of these groups deals with manage- 
ment and the structure of the formal organization 
(Organization and Management), and the others deal 
with the employee’s relationship with the primary 
work group (Fellow Employees) and with his relation- 
ship to that group of employees (Immediate Supervi- 
sion) whose influence permeates the work environment. 

These factors represent some of the basic dimensions 
in the structure of morale in industrial society today. 
They represent a basic pattern of satisfactions which 
the employee hopes to derive as a member of various 
interrelated and overlapping groups within the organi- 
zation. These five factors in employee morale have 
been defined in terms of 30 selected Inventory items, 
which are understandable to the industrial employee 
and to which he can respond. They can be used as a 
core of items for attitude survey questionnaires devel- 
oped especially for particular types of employees (e. g., 
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professional or retail employees) or for particular 
types of industries (e. g., manufacturing or merchan- 
dising). In short, the five factors identified by this 
research appear to be relatively stable, define basic 
dimensions of employee morale, and lend themselves 
to a variety of research purposes and pragmatic uses 
in many different types of organizations. 
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Union Organization on Company 
Property—A Discussion of 
Property Rights 


Condensed from an article by Dexter L. Hanley, S. J., 
published in 47 Georgetown Law Journal 266-324 (Winter 
1958), and printed with permission from The Georgetown 
Law Journal. Business address: School of Law, George- 
town University, Washington, D. C. Single copy price, 
$1.25. 


The Wagner Act forbids the employer to interfere, 
restrain, and coerce the employees in the exercise of 
their rights of concerted action, to dominate or assist 
any labor organization, and to encourage or discourage 
union membership by discrimination in hiring or in 
conditions of employment. Under these provisions of 
the act, a wide variety of employer practices are regu- 
lated, but we are interested primarily in the principles 
which govern union organization upon employer 
premises. We seek to define how far the employer may 
limit or forbid these organizational activities. 

It would seem to be settled law that property rights 
are subject to all reasonable restrictions required for 
effective self-organization. But this does not decide for 
all situations how the balance is to be made in deter- 
mining what are reasonable restrictions. Nor does it 
decide what is required for effective self-organization. 
It does recognize that the act leaves to the Board the 
application of the statutory prohibitions “in the light 
of the infinite combinations of events which might be 
charged. .. .” 

At this point we turn to those cases which mark out 
the line of balance and separation. The cases may all 
be treated under the rubric of “right to information” 
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and may be subdivided into the rights of those legiti- 
mately on the company property and the rights of those 
who seek admission to the property. A word should 
be added: what has been said about the rights of solici- 
tation is subject to the condition that the union does 
not freely enter into a collective agreement limiting 
its rights. It does not seem to be contrary to public 
policy to permit the union to waive its right to solicit. 
But, since a waiver could successfully negative the ef- 
forts of a minority to change its union affiliation, there 
is reason to query whether a contractual prohibition 
of all solicitation would be effective at a time preceding 
the choice of representatives—assuming it is not then 
against public policy. 


I. RIGHT TO INFORMATION: PERSONS ON COMPANY 
PROPERTY 


The principles governing rules which forbid solici- 
tation by employees have been rather well codified. 
A general rule may be tentatively stated that an em- 
ployer may not unreasonably restrict the activity of 
those who are permitted on the property. A restriction 
upon employees directed to working time, if not dis- 
criminatory, is presumptively valid, for it is a reason- 
able means of assuring uninterrupted production. But, 
where a rule prohibits solicitation during nonworking 
hours, it is presumptively invalid. It will not be suf- 
ficient that the employer can show some business rea- 
son for the prohibition; there must be such special 
circumstances as will counterbalance the fact that 
solicitation by employees during free time is an ordi- 
nary and valuable union right. 

The presumption in favor of the validity of rules 
regulating working time has been overcome by evidence 
to the effect that a no-solicitation rule has been adopted 
only as an antiunion measure. On the other hand, the 
presumption against restrictions during nonworking 
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time may be overcome where the restriction is neces- 
sary to prevent a disruption in production. The bur- 
den or proving the need for restrictions during non- 
working hours is upon the employer. 

Besides the element of time, place is another relevant 
factor to be considered in weighing the legitimacy of 
a ban upon solicitation. For instance, it has been held 
that a prohibition limited to dangerous areas is per- 
missible by way of a safety measure. A more common 
and permissible limitation is upon solicitation in the 
selling areas of retail stores. 

Besides time and place, a third relevant factor to be 
considered in evaluating a ban upon solicitation is the 
kind of activity which is permitted, whether it is con- 
versation or the distribution of literature. 

The principles applied to no-distribution rules have 
grown out of the same cases which deal with oral solici- 
tation. The common origin of the principles, however, 
does not obscure the fact that prohibitions of oral 
solicitations and of the distribution of literature have 
been differently treated by the Board. The relevant 
factor in this differential is that the employer has a 
valid interest in the order and cleanliness of his plant 
and premises. Even during nonworking hours, the em- 
ployer may on these grounds forbid distribution. The 
burden then seems to be upon the union to show a spe- 
cial need, that is, that distribution cannot easily and 
effectively be carried on outside the plant. If this 
showing is made, then the presumption in favor of the 
rule is rebutted and the Board will require some other 
special circumstances favoring the rule if the rule is to 
stand. 


II. RIGHT TO INFORMATION: PERSONS OFF 
COMPANY PROPERTY 


The principles thus far enunciated seem to apply 
equally to employees and to nonemployees in the area 
to which they have been permitted access. But a dif- 
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ferent problem arises in the case of nonemployees to 
whom the company denies all access. Can the company 
be required to grant access? If so, under what condi- 
tions? Here we face, in sharpest form, the constitu- 
tional objections which have previously been studied. 

At least three different issues appear: (1) right of 
the use of property by those already present thereon 
(Marsh v. Alabama)—a question already discussed ; 
(2) the right to make use of other property for the 
purpose of organizing by those who have access to the 
employees (Stowe Spinning Co.); (3) the right to have 
access to property for the purpose of having access to 
the employees (Lake Superior). 

A reading and comparison of the cases will indicate 
that many factors enter into the weighing of statutory 
rights of organization as against rights of property. 
Some factors which have been prominent are: (1) Lo- 
cation of the employees. Is it extremely difficult or 
impossible to organize unless others enter upon the 
property? Have the employees invited the organizers 
or union representatives? Have the employees a prop- 
erty right of ingress and egress as tenants? Does 
this right extend to those visiting them on express or 
implied invitation? (2) Degree of organization. Do the 
union representatives wish to see only members of their 
union? To fulfill the statutory right of bargaining 
over grievances? Does the union wish to solicit new 
members? (3) Purpose of union. Does it seek access 
to employees, either union members or not? Or does it 
seek access to the property for the purpose of organiz- 
ing? (4) Discrimination. Antiunion bias? Disparate 
treatment of unions as between themselves? Disparate 
treatment of unions as compared with other organiza- 
tions? (5) Reasons for limiting access. Discipline? 
Safety? (6) Right of self-organization. Does the union 
have a correlative right to organize? There is another 
major factor, that of the status of the party seeking 
access, i. e., whether he be employee or nonemployee. 
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What balance of rights is to be made? What factors 
will be relevant in determining this balance? The prob- 
lem was made concrete in three cases which were finally 
decided by the Supreme Court in NLRB v. Babcock & 
Wilcox Co. 

At this point in this survey, it may be stated that 
there is no constitutional ground for asserting that, 
under proper statutory authority, the courts cannot 
command even an affirmative action in derogation of 
property rights. In the light of constitutional doctrine, 
it seems clearly established that Congress has the 
power, in its regulation of commerce through the labor 
act, to command that property be made available to 
union organizers, provided that it be shown that this 
is necessary or appropriate to the achievement of a 
permissible legislative end. 

Babcock & Wilcox is to be commended for insisting 
upon the preservation of property rights, lacking any 
showing of need for effective self-organization. It is 
not a direct object of the labor act to protect the desire 
of unions for the most effective and simple organiza- 
tional techniques; the act does not guarantee success, 
but only that the avenues of communication are open 
enough so that the employees may be informed ade- 
quately of their rights. Assuming though that a show- 
ing of the impossibility of effective self-organization 
were made, the case indicates that a limitation of the 
property right could be soundly derived from the stat- 
ute and would not be prohibited by the Constitution. 

Assuming that it can be demonstrated that there are 
no reasons supporting the prohibition, it should be 
concluded that any property right which may be in- 
volved may be incidentally curtailed so as to accommo- 
date this traditional employee method of communica- 
tion. To hold otherwise is not to accommodate employer 
and employee rights, but to sacrifice a real right and 
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traditional activity to the bare assertion of a property 
right unsupported by any reasons. 


III. RIGHT TO INFORMATION: DISCRIMINATION 


The final problem pertaining to the subject of this 
paper involves the balance which should exist between 
lawful no-solicitation rules and expressions of anti- 
union sentiment by the employer. In a larger sense, 
this problem is concerned with the notion of “discrimi- 
nation.” 

I submit that “discrimination” in the application of 
no-solicitation rules and “equal opportunity” to speak 
on company time and property are reductively the 
same, in that each is really based upon the notion that 
effective self-organization is protected by the act. 
Where the employer speaks on his own property, even 
absent any rules about solicitation, he is “discriminat- 
ing” if he refuses the same opportunity to others. And, 
where he does have rules in effect and yet takes an 
opportunity to speak on company time and property, 
he is denying equal opportunity to the employees and 
the union. There is this difference only between the 
two theories as applied: in weighing the needs of the 
union and the employees for effective self-organization, 
the lack of opportunity which follows upon a no-solici- 
tation rule is one more element to be weighed. Hence, 
it is possible that one may conclude that, where solici- 
tation is possible, there is no serious impediment to the 
right of organization, even if the employer speaks; and 
yet hold that, where solicitation is forbidden, there is 
an interference. But the conclusions are to be drawn 
from the facts, and are not dependent upon the choice 
of words, whether there was “discrimination” or not. 

The basic issue, then, is where to draw the line be- 
tween asserted claims of “effective self-organization” 
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and claims of “property” and “free speech.” Though 
each proceeds from clear authority, that is, from stat- 
ute and the Constitution, neither is absolute in the 
sense that it need not heed the claims of the other. Just 
as property rights may be dislocated, so may the statu- 
tory right of self-organization be limited in its logical 
extension where the conflicting claims of property or 
employer rights are the stronger. While a final and 
complete theory of the balance of rights and of statu- 
tory policy will have to await further development by 
the Board and the pinpricks of judicial decision, it 
seems proper that any working out of the balance 
should give consideration both to traditionally estab- 
lished patterns of conduct and to special protections 
granted under the act. In this process, there is not 
much place for a per se rule which can be followed for 
all cases, although, in line with the previous analyses, 
broad areas may be described in which the limits of 
allowable employer conduct are rather clearly marked. 
The employer need not make his premises available 
to the union every time he makes a speech. A coercive 
speech is, of course, itself a violation of the act, and 
the Board should protect union interests against such 
pressures. Although it is true that an antiunion, but 
noncoercive, speech by the employer will slow down 
union organization, nevertheless, where the usual 
means of union activity are available, the refusal of a 
chance to reply does not seem to be the kind of inter- 
ference with union activity which is forbidden by the 
act. The union is still free to pursue its traditional 
activities. The act was not intended to guarantee the 
success of organization, but only to protect employees 
against unfair actions on the part of the employer, 
while affording a fair opportunity for organization. 
The anomaly of this position is clear. An employer 
may not, for instance, invite or permit other parties 
to make antiunion speeches, nor permit facilities to be 
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used by one union group in preference to another. At 
the same time, since the employer’s right to speak 
against the union was affirmed by the adoption of sec- 
tion 8(c) of the Taft-Hartley Act, the employer is en- 
abled to try to accomplish the same ends himself. 

The imprecision of the principles used by the Board 
gives rise to a suspicion that the proof of antiunion 
motivation has in some instances been permitted to 
substitute for the statutory requirement of interfer- 
ence, restraint, or coercion. In cases dealing with the 
promulgation of rules, it is suggested that the Board 
should either refine the principles or demonstrate 
directly that the normal means of employee organiza- 
tion and communication are inadequate in the particu- 
lar case in the face of employer displeasure. The 
indiscriminate adoption of the principle of discrimina- 
tion seems to be an effort to legitimate under another 
name the one-time requirement that the employer re- 
main neutral. 


IV. CONCLUSION 


One of the primary tasks of the Board is to adjust 
property rights to valid claims of effective self-organi- 
zation. In doing this, the Board must determine the 
benefit to the employee, the prejudice to the employer, 
and the relative merits of the claims in the light of the 
policies of the labor act. The ordinary activities of 
employees on company premises are protected, and, 
unless other reasons than a bare claim of property can 
be shown, cannot be limited or restricted by the em- 
ployer. Where necessary for self-organization, and not 
merely convenient, property rights may be subjected 
to the policy of the act, even in favor of nonemployees. 
The doctrines of “equal opportunity” and ’discrimina- 
tion” as applied to an employer’s refusal to follow his 
own rules are both confusing and erroneous. Never- 
theless, the problem remains in this situation of balanc- 
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ing employer and employee rights under the act. For 
this purpose, a consideration of the justification for 
a rule and of the possibility of “effective” organization 
remain pertinent issues. The circumstances which fol- 
low upon the employer’s actions may be considered in 
giving weight to the special reasons he proposes for 
limiting traditional union activity on the property. 

Thus, the principal elements to be considered in pass- 
ing upon the validity of a limitation upon employee 
activities are these: (1) Does the rule interfere with 
traditional union actwities? (2) Has the employer valid 
reasons for proposing this limitation? If the answer 
to both questions is yes, the Board must reweigh the 
needs of effective organization (Woolworth). If the 
answer to the first is yes, and to the second no, the rule 
is invalid (NuTone). If the answer to the first is no, 
and to the second yes, the rule is valid, at least where 
the employer does not engage in coercive actions (Liv- 
ingston Shirt). If the employer’s action is coercive, 
the Board may at least investigate the existence of any 
possible imbalance (Avondale). Even if the answer to 
both is no, the Board should look further than a bare 
assertion that discriminatory action is invalid. Al- 
though disparity of treatment is a proper consideration 
in the preceding cases, it is specially pertinent here. 
Lacking reasons for a restriction during working time 
(even though not interfering with traditional activi- 
ties), an employer should not be permitted to discharge 
an employee for violation of the rule, if the rule is not 
equally applied to all employees. Yet, where the treat- 
ment of employees is equal, and justified, then, even 
if the employer permits other organizations upon the 
property for charitable purposes, it is at least difficult 
to find interference, coercion, or restraint in the pro- 
mulgation of the rule or, indeed, in the enforcement of 
it similarly for all employees. 
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Defenses of Nonunion Employers: 
A Study from Company Sources 


Condensed from an article by Eaton H. Conant, published 
in 10 Labor Law Journal 100-109, 132 (February 1959), 
and printed with permission from Labor Law Journal. 
Business address: Commerce Clearing House, Inc., 4025 
W. Peterson Ave., Chicago 46, Illinois. Single copy price, 
$1.00. 


Employer resistence to union organization is cer- 
tainly the factor doing the most to retard this expan- 
sion. Few studies have examined the policies and 
practices currently used by employers to defeat organi- 
zation in their plants. This article is a summary report 
of such a study recently conducted by interviewing 
managers of 24 firms who operated establishments in 
a highly organized mid-western manufacturing center. 
They were successfully encouraged to describe their 
firms’ basic methods for defending against union or- 
ganization. 

The firms operated in a community where unions 
are strongly established and the threat of organization 
is a continual possibility. Twenty-one of the companies 
were engaged in durable manufacturing and were 
representative of a residual of local firms that had not 
been successfully organized despite concerted union 
drives pursued in earnest since the thirties. Twenty 
of the 24 companies had undergone 33 organizing 
attempts since that decade and had successfully re- 
sisted them. The firms were rather small establish- 
ments in terms of numbers of employees. Four firms 
employed fewer than 50 workers, seven employed from 
50 to 100, six had from 100 to 200, five employed from 
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200 to 500 persons, and two had work forces of over 
500 workers. One of the latter had an employee group 
of some 2,000 persons. 

Interviews were used to obtain a description of each 
firm’s methods for defeating organization while key 
questions were used to evaluate commonalities among 
the companies as a group. 


PAST EXPERIENCE AND PRESENT DEFENSES 


The knowledge that alert and aggressive unions 
existed outside their plants conditioned defenses and 
caused managers to make considerable adjustments in 
company policies. 

Managers who bore the brunt of such concerted union 
activity stated this experience was critical enough to 
bring them to intensively study methods for blunting 
the effects of future union approaches. The study 
found that the threat of organization considerably 
influenced compensation policies of the firms. 

In this community, at a time when governmental 
regulation of industrial relations prevailed, the com- 
panies’ managers testified their central defenses were 
almost entirely oriented toward winning worker ac- 
ceptance of company employee relations policies. 
Rather than use restraint or force to maintain their 
nonunion position, the great majority of employers had 
adopted an integrated system of employee relations 
practices which were aggressively pursued in a con- 
tinual anticipatory manner in order to, as one employer 
put it, “remove the bit from the unions’ mouths.” 

Managers volunteered that in earlier decades they 
had often defeated unions by more overt tactics, such 
as back-to-work movements, employee dismissals, and 
similar repressive responses. However, the interviews 
revealed, their defenses in the present climate of in- 
dustrial relations were seldom of the furious, emotive 
variety. By very deliberately attending to the ade- 
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DEFENSES OF NONUNION EMPLOYERS 


quacy of compensation policies and the quality of 
management-employee relations and by structuring 
social relations among the workers in their plants, the 
majority of employers attempted to gain employee 
identification so that union-company contests would 
not have to be won in the short-term period of concerted 
union activity, but would be won before the attempt 
occurred. 


ECONOMIC FACTORS IN COMPANY DEFENSES 


Employers indicated that an important part of their 
defenses operated through attention to the adequacy 
of wage levels and supplementary benefits. This testi- 
mony not only revealed common methods of defense 
against organization, but also gave an indication of the 
manner in which unions influenced wage determination 
in the nonunion sector of this highly organized com- 
munity. Sixteen of these managers specifically in- 
dicated these adjustments were made to protect their 
firms’ nonunion positions. Five managers volunteered 
that their wage levels did not meet community averages 
because of impeding competitive factors, such as size of 
firm, previous financial difficulties, and similar rea- 
sons. 

In response to questions about fringe offerings, em- 
ployers also stated that these features were consider- 
ably important for maintaining employee relations 
conditions that would protect their nonunion position. 
It would not be accurate to say the union-forestalling 
motive was the sole consideration in compensation de- 
termination in these firms. Obviously, supply-and- 
demand factors in the local labor market exercised an 
influence. 

Objective sources of wage survey data for groups 
of union and nonunion firms of similar size in durable 
industries showed only minor differentials between the 
two groups. Nonunion firm levels were seldom more 
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than five cents below those of union firms. This was an 
insignificant difference in a community where survey 
data indicated wage rates had advanced annually for 
several years by some ten cents an hour in most job 
classifications. 

Fringe cost comparisons from these detailed reports 
revealed an interesting comparison and dispersion. 
Both union and nonunion groups had a median hourly 
cost per employee just in excess of 50 cents per hour. 
Also, both groups’ lowest figure within their ranges 
was slightly in excess of 30 cents per hour. However, 
the organized companies’ hourly cost figure at the top 
of their range was 75 cents, while very nearly the entire 
fourth quartile of the nonorganized group exceeded the 
organized firms’ upper limit, with a quartile spread of 
from 71 cents to slightly over $1.15 per employee per 
hour. Inspection of specific data revealed that the 
reason for the nonunion firms’ greater costs at this 
upper level was profit-sharing and similar bonus pay- 
ments. 


EMPLOYEE RELATIONS IN COMPANIES 


Few employers were found who believed organiza- 
tion could be avoided with compensation policies alone. 
All mentioned various kinds of employee relations 
practices. 

Concern with social relations was widespread in all 
the firms whether or not managers specified them as 
first in importance for defense against unions. There 
were few firms found where management did not make 
efforts to adjust individual, group and management- 
employee relations in the plant in ways which would 
win identification for the firm should unions approach 
and test employees’ loyalties with an election. Man- 
agers consistently described three kinds of approaches 
to their employee groups that were believed valuable 
in this context. 
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The first of these was an employee service concept 
found in the employee relations departments of the 
firms. These departments were described as centers 
where continuing efforts were made to administer 
wage, grievance and recreation services, and a variety 
of others, in a manner that prevented employee unrest 
and possible recourse to unions. A second area of em- 
phasis managers isolated in their testimony was a 
concern with the quality of interpersonal relations ex- 
isting between management and workers. A third 
consistently cited approach to conditioning shop re- 
lations was made operative by establishing group 
relations in the work force. These groups were of sev- 
eral kinds, such as recreational organizations, em- 
ployee clubs, and representation plans. 


MANAGEMENT-EMPLOYEE INTERPERSONAL RELATIONS 


The value which managers attached to the practice 
of reducing social distance between themselves and 
employees was considerable. Employers testified to a 
very general belief that personal identifications work- 
ers might have with management and the company were 
valuable assets in struggles with unions. 

Some firms adopted induction programs for new 
employees in order to create such identification. Other 
firms believed in assigning newer and younger workers 
to positions with loyal employees of longer tenure 
who could instruct these novices by example. 

The threat of renewed elections drew management to 
seek increased interpersonal contact with workers to 
gain their loyalty. Some attempted to make the rounds 
and speak to employees with a very general regularity, 
perhaps twice a week or so. Several employers indi- 
cated face-to-face relationships were sought with a 
scheduled regularity. 
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REPRESENTATION COMMITTEES IN COMPANIES 


Nonunion companies have often met the challenge 
of union activity by establishing employee groups 
whose functions impede union entrance to their plants. 
Nine of the 24 companies had representation plans in 
their work groups. The managerial consensus was that 
these plans accomplished good results in allowing 
workers to communicate with management. In turn, 
as one employer put it, they allowed the companies to 
observe “the pulse of the group.” The plans were con- 
sidered valuable because they superseded union entry 
and also gave managements some estimate of employee 
morale. 

Meetings were scheduled at least monthly for all the 
groups, and the subject matter of the meetings was 
fairly uniform. Primary emphasis was placed on dis- 
cussion of questions and grievances relating to work- 
ing conditions (all committees), while six groups went 
further and included wage grievances and rate adjust- 
ments and, in three instances, bargaining over wage 
levels. 

In some companies where committees had been estab- 
lished immediately after employers had defeated or- 
ganizing attempts, managers had experienced problems 
in controlling the scope of committee activity. Where 
this problem occurred, it appeared to vindicate those 
fears many employers had about possible union under- 
mining of the groups. 

Some managements ignored the prohibitions of labor 
law and their own apprehensions about union usurpa- 
tion and created committees that turned on their own 
authors. Some elements in the defensive program of 
nonunion employers are capable of taking perverse 
turns. 


COMPANY DEFENSES IN HIRING 


Certain policies that the companies practiced in their 
hiring give another illustration of the anticipatory 


36 






Fh Slee CRBS. ARIES 


— 
























DEFENSES OF NONUNION EMPLOYERS 


nature of defenses. Firms used various referral 
methods to uncover organizers seeking entry to the 
plants. The application blank, the employment inter- 
view, and the telephone were the important accessories 
for this purpose. Most companies attempted to obtain 
the employment history of job applicants for several 
previous years. With this information, managers were 
able to check on professional organizers even when 
they have been deliberately inactive in their last job 
or two to cover their tracks. The practice of trying 
to ascertain the background and leanings of applicants 
in job interviews was common also. However, there 
was some evident feeling that interview appraisals 
might be unreliable. Consequently, the application 
blank with its work history was retained as a source 
for telephone referral with applicants’ former em- 
ployers. 

For the most part, these referral practices were not 
comparable with blanket union blacklisting methods of 
an earlier era. Most employers indicated they hired 
persons whose backgrounds included former union 
membership. Managers realized many applicants had 
previously been employed in plants where union mem- 
bership was a condition of employment. Accordingly, 
the referral methods sought to ban union professionals 
from the plants and usually the more active unionists 
among persons applying for work. 


CONCLUSIONS 


There are pitfalls involved in making sweeping 
generalizations from particular observations, but per- 
haps this study has begun the detailed identification 
of nonunion defenses that are doing the most to stall 
expansion of the labor movement. 

Present-day nonunion management has adjusted its 
defenses to meet the new challenge of government- 
protected organizing attempts. More specifically, the 
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study has shown that the representation election is the 
event management now guards against. Elections may 
be avoided in some instances with force, but all indica- 
tions are that management anticipates elections as con- 
tingencies to be accepted. 

The new rivalry, with sources in federal labor rela- 
tions policy, brings about unusual modifications in 
management’s employment relations attitudes and con- 
duct. These modifications occur in the compensation 
practices of the nonunion plant and affect established 
social and authority relationships as well. The new 
defenses, with the election as their goal, represent a 
recognizable amalgamation of welfarism. Taylorism, 
and the teachings of the “human relations” and per- 
sonnel management schools. The experience of these 
firms indicates management has rather successfully 
shifted its defensive program to accommodate the new 
facts of the present industrial relations era. 


























Secondary Picketing—Common and 
Roving Situs 


Condensed from a comment by Donald K. Hoel, published 
in 24 Missouri Law Review 85-100 (January 1959), and 
printed with permission from Missouri Law Review. Busi- 
ness address: School of Law, University of Missouri, 
Columbia, Missouri. Single copy price, $1.50. 


It is the purpose of this paper to explore the effects 
of secondary picketing and the attitudes of Congress, 
the National Labor Relations Board and the Federal 
courts toward it. A better understanding of the pur- 
poses underlying secondary picketing may be gained 
by an explanation of its various results. It may inform 
the general public of the existence of a labor dispute; 
induce or encourage the employees of the picketed em- 
ployer to stop working; and induce an employer, as a 
result of work stoppage, to cease dealing with the 
employer with whom the union is involved in a primary 
labor dispute. 

The factor which dissociates secondary picketing 
from primary picketing and which changes its legal 
consequences is the very one which makes secondary 
picketing related to the secondary boycott. This factor 
is that secondary picketing places pressure on a 
stranger to the original dispute in order to induce him 
to cease dealing with the primary employer in the 
dispute. Some courts have felt that the presence of this 
factor makes secondary picketing in itself a secondary 
boycott. But, strictly speaking, the term “boycott” 
refers to a refusal by one person to deal with another. 
Picketing, however, seeks to induce a “boycott.” There- 
fore, a strike amounts to a boycott whereas picketing 
is used to induce the strike. 
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The common law approach to secondary picketing 
may be best seen in the decision of the New York court 
of appeals in Goldfinger v. Feintuch. The reasoning 
of the court in the Goldfinger case seems to rest on the 
common law theory that harm done to another was 
unlawful unless justified by some interest recognized 
at law. It is now generally accepted that labor has a 
legal right to take concerted action in furtherance of 
its own interest in unionization, collective bargaining, 
improvement of working conditions and better wages. 

The “unity of interest” doctrine has had an unmis- 
takable influence in the law of labor relations. This 
influence may be seen in section 13(a) of the Norris-La 
Guardia Act and also in those state statutes patterned 
after the Norris-La Guardia Act. The “unity of inter- 
est” doctrine has also had an important influence on 
the rule that picketing (as a form of free speech) is 
entitled to constitutional protection against invasion 
by state courts or legislatures. This influence may be 
seen in United States Supreme Court decisions involv- 
ing secondary picketing, such as Bakery & Pastry 
Drivers v. Wohl [and] Carpenters Union v. Ritter’s 
Cafe. 

As can be seen from the above cases, the basic ques- 
tion is whether or not the person secondarily picketed 
has an interest in the dispute to justify conscripting 
him through picketing. Also, it may be inferred from 
these two cases that the “industry, trade, craft, or 
occupation,” categories of section 13(a) of the Norris- 
La Guardia Act define the area within which the 
secondary picketing may not be prohibited but outside 
of which picketing is not constitutionally protected. 

At this point it is well to consider the effect of sec- 
tion 8(b)(4) of the National Labor Relations Act, as 
amended. One of the salient purposes of all picketing 
is to induce employees and the public to take sides with 
the persons who are picketing. What is true of all other 
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types of picketing would seem to be also true of sec- 
ondary picketing. Secondary picketing, then, comes 
within section 8(b)(4) as action which will induce or 
encourage employees to engage in a concerted refusal 
to perform services if the object of the picketing is 
one of the above five unlawful objects. If secondary 
picketing comes within 8(b)(4), it follows that it is 
an unfair labor practice where it has any of the above 
five objects. The problem now presented is: since the 
W ohl case declares that secondary picketing was pro- 
tected as a form of free speech where there is a unity 
of interest between the secondary and primary em- 
ployers, what does 8(b)(4) do to this protection? It 
would seem that the very acts done by the union in the 
Wohl case, which the Supreme Court held to be con- 
stitutionally protected, would come almost perfectly 
within the terms of 8(b) (4) (A). 

This constitutional question was decided in Inter- 
national Board of Electrical Workers v. NLRB, where 
the Supreme Court rejected the contention that applica- 
tion of section 8(b) (4) sanctions to secondary picketing 
would infringe upon the constitutional right of free 
speech. 

The courts, as well as the NLRB, have not been 
consistent in applying this section in cases appearing 
before them. A review of some of these cases is offered 
as help in ascertaining some of the tests used to de- 
termine if the picketing is or is not a violation of sec- 
tion 8(b) (4) (A). 

As seen from these cases, roving situs picketing must 
be limited to the times that the primary employer’s 
trucks are physically present at the premises of the 
secondary employer and the picketing should be limited 
to the immediate area of the trucks. Thus, picketing 
at the situs of the primary employer’s operations is not 
prohibited by section 8(b)(4)(A) when objectives of 
Congress are put into balance. Picketing at the situs 
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of some other employer’s operations, as a general rule, 
does come within the prohibition. The reason for this 
is the picketing at a place where none of the employees 
of the primary employers are working must necessarily 
be directed only at the employees of some other em- 
ployer. There are however certain situations, as in 
Schultz and Moore Dry Dock, in which the Board 
permits an exception to the general rule by allowing 
the union to picket at the premises of a secondary 
employer. This exception is for the sake of effectuating 
the congressional intent. The union must comply with 
the conditions of Moore Dry Dock and the reason is 
that it must minimize the adverse effect of the picket- 
ing on the neutral employer. But even after the union 
has complied with all the conditions, it is entitled only 
to a rebuttable presumption that it is seeking to appeal 
only to the employees of the primary employer. 

A change of view from the Board’s earlier decisions 
in the Ryan and Pure Ovl cases has taken place. The 
Board has now added.a “bona fide” rule to the require- 
ments of legal common or roving situs picketing. This 
rule may possibly be a further step by the Board as 
shown in the Southwestern Motor Transport case, that 
a union only gains a rebuttable presumption of legality 
by compliance with the Moore Dry Dock rules. Thus 
the rules set out by the Board in the primary premises 
situations have been changed to further limit the per- 
missible scope of union activity. 

The Board has continued to apply the Washington 
Coca-Cola doctrine along with its added “an object” 
test in its recent decisions. Thus the rigid rule of 
Washington Coca-Cola is still applied with possibly 
greater sweep than it was originally. The addition of 
the “an object” test has allowed the Board to find the 
union’s common situs picketing illegal activity if the 
factual situation demands. The line of cases shows a 
definite trend of the Board and of some of the enfore- 


42 





rs PNG TTR ar 


ween ree 


a 














SECONDARY PICKETING—COMMON AND ROVING SITUS 


ing courts to limit the scope of permissible union ac- 
tivity as much as possible in order to satisfy the present 
conception of the balance of interest between the union 
and secondary employers. 


CONCLUSION 


Until the United States Supreme Court speaks more 
directly on the legislative intent of section 8(b) (4) (A) 
with reference to common and roving situs situations, 
no final solution seems presently possible. The ap- 
proaches to the problem have been varied within the 
Board and with the federal courts. The “an unlawful 
object” test as compared with the rule-making of the 
Board are not easily reconcilable but it may be done in 
time. The rigid rule application of the Board in varied 
factual situations have been for the most part viewed 
with disfavor by the courts. The reason for this would 
seem to be that the courts have realized that the Board 
has occasionally lost view of its purpose as an expert 
agency. In cases involving alleged unlawful secondary 
picketing the purpose of the Board is to determine, as 
a board of experts, if the union has in fact engaged in 
activity proscribed by section 8(b)(4)(A), keeping in 
mind the dual congressional objectives. By applying 
rigid rules the Board is denying to itself the use of 
expert determination. 

At present the following can be said of the Board: 

1. The Board has shown that it does not intend to 
apply the primary situs doctrine of Ryan Construction 
with any degree of finality but will look to all the re- 
lated union activity in a primary picketing situation. 

2. The standards of the Moore Dry Dock case are 
still applied but the union must also make a “bona 
fide” effort to minimize the effect of the picketing on 
neutrals in common and roving situs situations. 
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3. The Washington Coca-Cola doctrine has lost the 
automatic illegality of picketing aspect and has been 
altered somewhat by the “an object” test. If the pri- 
mary employees can effectively be reached at the pri- 
mary employer’s establishment then any other picket- 
ing of them would probably run afoul of the “an 
object” test. 

4. The rigid rule application of the Board has been 
eroded by the enforcing courts. More time will be given 
to a detailed examination of the entire union activity 
in each factual situation before determining the legality 
of the picketing. 

5. The trend seems to be a greater attempt to pro- 
tect the neutral secondary employer from the adverse 
effect of picketing. The balance seems to be drawing 
away from the union and toward the neutrals. 
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Internal Affairs of Unions and the 


Taft-Hartley Act 


Condensed from an article by Philip Taft, published in 
11 Industrial and Labor Relations Review 352-359 (April 
1958), and printed with permission from Industrial and 
Labor Relations Review. Business address: New York 
State School of Industrial and Labor Relations, Cornell 
University, Ithaca, New York. Single copy price, $1.50. 


The Taft-Hartley Act not only sought to protect 
labor’s right to organize and to bargain collectively, 
but for the first time an attempt was made to impose 
standards of operation upon certain aspects of in- 
ternal union management. 


The Closed and Union Shop 


Prohibitions were directed against the unions which 
insisted, wherever possible, upon employer recognition 
of the closed shop. Operating largely, although not 
exclusively, in the building and printing trades, these 
unions do not appear to have been drastically affected 
by these sections of the Act. Practically speaking, the 
organized part of the building industry still operates 
under the closed shop. In the printing industry, the 
newspaper division is not expanding, and one might 
say that a de facto closed shop operates by virtue of 
seniority and is legally permissible. There are also 
informal closed shops in particular crafts of the print- 
ing industry where employers are dissuaded from hir- 
ing nonunion workers by the fear that the organized 
workers will refuse to work with them. 


Authorization Polls 


The opponents of union security evidently believed 
that the objection among workers to compulsory mem- 
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bership was of sufficient magnitude that allowing 
them to decide the issue in secret, government- 
supervised elections would inevitably lead to a sub- 
stantial diminution in union power. 

This restriction (in the Act) was ineffective in re- 
stricting the union shop. It did not forbid compulsory 
membership, and it did not reduce either the number 
of security clauses or the number of workers covered 
by such agreements; in fact, union shop contracts be- 
came even more widespread and the number of work- 
ers they covered increased substantially. Therefore, 
little reason for the continuance of this restriction 
existed, and it was repealed on October 22, 1951. 

In the same vein, the relatively small number of de- 
certification petitions tends to indicate that the degree 
of dissatisfaction with the performance of unions is 
not normally great enough for workers to want to oust 
the organization from its bargaining rights. 


Filing Requirements | 

Filing requirements do not of themselves change the 
policies of unions. The mere depositing of such infor- 
mation without any check as to whether it is accurate 
or, even more significantly, whether it meets any 
standards can have no effect upon the conduct of the 
organizations of labor. Evidence revealed by the 
McClellan Committee seems to demonstrate that the 
mere requirement for financial reporting is not suffi- 
cient in itself to protect members and their unions from 
dishonest officers. 

The listing of the level of initiation fees and dues 
has made no visible change in the practices of unions. 
The only requirement of the law in this area is that 
all applicants be treated equally, and it has not re- 
sulted in any changes in customary practice. The 
requirement on dues and assessments has proved 
equally innocuous. 
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UNIONS’ INTERNAL AFFAIRS 


It can be said in summary that as far as the financial 
practices of unions are concerned, the Taft-Hartley 
law has had virtually no effect. 


Non-Communist Affidavit 


The requirement that officers of labor unions sign 
non-Communist affidavits contributed greatly in the 
first years of the law to identifying Communist- 
controlled unions (although nonsigners such as the 
United Mine Workers of America and the Interna- 
tional Typographical Union are obviously not in that 
category). It gave rival unions an excellent opportu- 
nity to harass and expose the affiliations of organiza- 
tions following the Communist party line. By now, 
though, it has long lost its potency as a mark by which 
the Communist-dominated union can be distinguished. 


Union Democracy 

The 80th Congress evidently believed that the filing 
of information on internal union government would 
aid workers in achieving greater democracy in the 
management of their unions. If that were the intent, 
the evidence indicates that it has not been realized. 
Mere filing of information, especially when standards 
of behavior are not laid down and enforced, cannot 
affect policies in any meaningful way. 

A different approach is necessary to achieve the 
purposes of the Taft-Hartley filing provisions. It 
might be best to accept the practices of unions in the 
regulation of their dues and initiation fees, while en- 
forcing a more strict accountability of union finance 
officers. Standards for managing funds and the out- 
lawing of their use for private purposes could be 
enacted without weakening or invading the necessary 
prerogatives of labor organizations. 

The 80th Congress assumed a basic conflict between 
union members and their leaders which has not been 
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proven to exist. Ironically, some of the very provi- 
sions of Taft-Hartley designed to “protect” the mem- 
bers from their own officers have instead yielded 
convincing proof that much less protection is needed 
than was assumed in 1947. Thus, the overwhelming 
votes in favor of the union shop, the negligible use of 
the de-authorization and de-certification election pro- 
cedures, and the huge majorities by which union mem- 
bers have voted against the employer’s last offer in 
every NLRB poll held under the national emergency 
provisions—all this has run contrary to the expecta- 
tions of the framers of the Taft-Hartley Act. 

The record indicates that the Act has been almost 
totally ineffective in those areas where it may reason- 
ably be said that some abuses exist. It is true that the 
non-Communist affidavit was helpful for a limited 
time, but the closed shop continues in its usual strong- 
holds, while few if any changes have occurred in the 
procedures employed by unions to elect their officers, 
discipline their members, impose receiverships, or 
manage their finances. 
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Outer Spaces: Advanced Planning for 
Reduction in Force 


Condensed from an article by Jack Pockrass, published 
in Personnel Administration, pages 31-37 (March-April 
1958) and printed with permission from Personnel Ad- 
ministration. Business address: Society for Personnel Ad- 
ministration, 5506 Connecticut Ave., N. W., Washington, 
D. C. Single copy price, $1.00. 


Personnel research has brought greater insight into 
human nature, interpersonal relationships and group 
dynamics. To date, however, this insight is enjoyed 
more by the researchers than by the practitioners of 
management. 


Manpower Allocation 

The logical way to determine manning needs is (a) 
ascertain continuing requirements; (b) establish rea- 
sonable production rates; and then (c) derive the num- 
ber of personnel needed. Refine the latter “guessti- 
mate” by converting to available man hours, and 
correct to accommodate leave, absences for travel, on- 
and-off reservation training, tours of duty as military 
reservists, as well as non-available hours of an un- 
planned nature: sick leave, emergency leave, jury duty, 
temporary details, ete. 


Manpower Allocation and Cutbacks 


While it is reasonable to assume that the same proc- 
esses would be used if an organization is required to 
operate with fewer personnel, the problem is no longer 
the same. For we are now confronted with people! 

During organizational maturation prestige has de- 
veloped, programs have flourished and multiplied, 
requirements have proliferated, and activities have 
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accreted. In short, the clear-cut equation no longer 
exists, and management’s initial attempts to deter- 
mine areas for saving are countered by competitive 
rather than cooperative reactions from normally re- 
sponsible managers. 


Systematizing Cutbacks 


The primary consideration must still be the staffing 
pattern required to accomplish the mission which man- 
agement decides must be done. The problem or chal- 
lenge is similar to staffing initially an organization: 
definition of the jobs to be done and the numbers and 
kind of personnel required. In the retrenchment phase 
management is in an infinitely better position since 
the basic development and installation work have been 
done and the remaining work is in the area of program 
maintenance to keep operations moving smoothly, with 
evaluation and research pointing the direction of im- 
provement and refinement. 

Top management cannot determine where the cut 
should be taken with any semblance of reality without 
full cooperation and tough-minded program evaluation 
by all key managers involved. Here are some of the 
diagnostic questions which will not only help to indi- 
cate the needed cuts, but will also point up new organ- 
ization and staffing patterns. 

A. Where is there fat which can be cut without any 
damage? 

B. Can the cut be absorbed by program attenua- 
tion across the board or will it be necessary to drop off 
selected low priority or low producing activities? 

C. To what extent and where can staffing savings 
be made through management improvements (which 
should have been continually examined previously as 
an integral part of effective management) : delegation 
of authority; decentralization of activities; elimina- 
tion of or reduction in number and levels of review; 
elimination of duplicative or overlapping functions; 
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reduction, consolidation and even elimination of re- 
ports; consolidation of functions and organization; 
and reduction in levels of supervision and broadening 
of span of control? 

D. Which research projects can be eliminated? 

K. Are there any offices rendering services which 
are courtesies rather than essential functions? 

F. To what extent is it feasible to reduce the fre- 
quency and length of field trips, inspections, large 
scale conferences, consultative visits, guest appear- 
ances, and many other man-hour-eating activities? 

G. What has been the relative augmentation of 
staff or growth rate? 


Added Approaches 


In contrast to the manpower savings which result 
from higher-level program decisions, there are those 
which have to be made at operating levels based on a 
single directive to reduce staff by some arbitrary num- 
ber or percentage. Centralization of certain functions 
or services would be another method of accomplishing 
manpower savings without loss, and possibly with an 
increase in efficiency because mechanization or use of 
labor-saving devices would be practicable. 


Role of Personnel Office 

Despite careful planning and informational activi- 
ties, retrenchment brings with it a deluge of inquiries, 
complaints, objections, pressures, and appeals. This 
represents a considerable workload far beyond the 
period of the actual reduction in force. 


Phasing-Out 

This reality can be met through phasing-out of re- 
ductions. The concept of phasing has much to com- 
mend it for the entire organization. Where the indi- 
cated retrenchment can be projected over a long 
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period, such as an entire fiscal year, six months or less, 
top management should endeavor to schedule reduc- 
tions in phases. Once decisions have been made as to 
which positions will be eliminated, and what is to be 
the distribution of remaining spaces in the occupa- 
tional structure of continuing organizations, time 
operates to benefit management and employees in 
gradually achieving the new look. Under these cir- 
cumstances, attrition has a legitimate role to play in 
that personnel occupying positions slated to be elim- 
inated can be effectively reassigned as vacancies arise. 

It is the time factor that gives a little latitude to 
recognize in a general way each individual and his 
needs. This phase-out may well spell the difference 
between staying and not staying with the organiza- 
tion. It helps those who must get relocated elsewhere, 
and it gives time for planning the future life adjust- 
ments of those who have served faithfully. 
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Successor Liability in Labor Relations 


Condensed from a note published in 6 Utah Law Review 
199-216 (Fall 1958) and printed with permission from 
Utah Law Review. Business address: Utah Law Review 
Society, College of Law, Salt Lake City, Utah. Subscrip- 
tion, $3.00 per year, two numbers. 


Successor liability has been of two general kinds. 
Implementation of labor legislation is the primary 
source. Further consequences of successorship arise 
under collective agreements. With a view to dis- 
tinguishing those factors which have led to the imposi- 
tion of responsibility, instances of liability of successor 
employers and labor unions either for the acts of their 
predecessors or because of their status as successor 
will be analyzed within these categories. 


I. STATUTORY LIABILITY 


A. Employers 

1. Duty to Bargain with Certified Union. Though 
no statute imposes a similar continuing duty upon a 
transferee of the employer’s business, the National 
Labor Relations Board has held that the certification 
is not limited to the operator of the business at the time 
of issuance. This obligation is neither created nor al- 
terable by agreement between the transferring parties. 

Where a going concern is transferred, certification 
is considered to run “with the employing industry.” 
A mere change of employers is not sufficient to nullify 
the designation and is no defense to a charge of refusal 
to bargain. This general rule applies even though a 
bona fide as opposed to a colorable transfer of an 
employing operation has taken place. If the enterprise 
remains essentially the same, the obligation to bargain 
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continues unabated as to the successor. The same duty 
may fall upon more than one successor. Where opera- 
tions continued as before, successor’s duty has been 
recognized despite the fact that a new product was 
manufactured, only part of the assets was included 
in the purchase, or the work force was reduced or 
partially replaced. 

Of course, a point is reached where the composition 
of the unit or the work assignment of the employees 
is altered to such a degree that the necessity to continue 
bargaining cannot be realistically justified. The ob- 
ligation is less likely to be imposed where the certifica- 
tion has been in effect for some time, where the opera- 
tions are staffed with new employees not represented 
by the union at the time of the demand or where there 
is a reopening of an enterprise after a shutdown for 
economic reasons. In proper instance, evidence of the 
minority status of the bargaining union or integration 
with another, combined with other factors, might make 
the difference. 

Absent unusual circumstances, any certification, in 
the interest of securing stability in bargaining rela- 
tionships, must be honored for a reasonable period. 
The Board has determined this to be at least one year 
and may extend longer. Whether a transfer or sale 
of business takes place during or after the year of 
certification may qualify this bargaining duty. Since 
the successor takes the place of his predecessor, his 
obligation should be identical in this respect. If the 
transfer is made shortly after the election and certifi- 
cation, the successor is apparently obligated to bargain 
at least for the remainder of the term. Succeeding to 
the business after the “reasonable” period has expired 
would not by itself negate the responsibility but would 
allow a challenge to the continued certification. Yet, 
unless there is substantial change in the business oper- 
ation, a release from the obligation to recognize the 
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certification would depend upon the loss of majority 
by the union or fair doubts as to the same. 

2. Duty to Remedy Unfair Labor Practices. 
Whether a successor employer should be responsible 
for rectifying the unfair labor practices of his prede- 
cessor has been frequently litigated. Generally, if a 
new employer appears to be closely connected with the 
old, enforcement will be granted. However, if the 
transfer is to a bona fide purchaser having no other 
relationship to the original employer than that of pur- 
chaser and seller, no responsibility will be imposed. 

The incidence of liability is not widespread. There 
is no automatic right to visit upon a successor the full 
scope of his predecessor’s wrongdoing, but there are 
situations where the imposition of responsibility is 
more likely. Succession may be the instrumentality 
through which it is sought to evade a directive, or 
successors may come within the description of those 
acting in concert with the wrongdoer. Therefore, a 
mere change in apparent control where in fact there is 
no change will be treated as a “disguised continuance” 
or alter ego, and the new entity will be subject to the 
duties of the old employer. This is not to say, however, 
that ordinarily an employer may not at his discretion 
lawfully discontinue, reduce, sell or change operations. 
A bona fide transfer is a question of fact as to the in- 
tent of the original owner and the particular circum- 
stances in each situation. Certain factors may be 
determinative in finding transferees liable. Considera- 
tion is given to whether, after the transfer of all or part 
of the assets of a business, there is a sufficient con- 
tinuity of business operations, supervisory personnel 
and working force to support the conclusion that there 
is essentially a practical continuation of the same em- 
ployer company. Common control by the same person 
over labor policies of the respective companies is 
viewed as an important feature. Conduct indicating a 
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direct implication in the unfair labor practice is in- 
criminating. 

There should be some basis beyond the bare circum- 
stance of purchase for subjecting an employer to re- 
sponsibility for his transferor’s unfair labor practice. 
Failure to remedy an unfair labor practice of a prede- 
cessor has not been designated as an unfair practice 
itself. If a bona fide successor continues the practice, 
institution of new proceedings is necessary. However, 
where the transfer does not bring about a substantial 
change, and there is close financial or other connection 
between the transferring parties, the policy continues 
to be that of holding the successor jointly and severally 
liable along with the predecessor without the necessity 
of a separate action. 


B. Unions 


1. Continuing Certification. There are instances 
when a change in the union will deprive it of its status 
as the bargaining representative before the usual 
period has expired. Such occurrences likewise relieve 
an employer of a continuing duty to bargain. 

The Board has ordered new elections if a schism 
occurs and each of two factions claims to be the ex- 
clusive bargaining agent, the union becomes defunct, 
or there has been significant change through rapid 
fluctuations in membership. But even these are re- 
stricted in application by the statutory election-bar. 

If a relatively slight change in status of the union, 
e. g., altered name, disaffiliation or merger, occurs dur- 
ing the certification period so that union membership 
remains substantially the same, prior certification con- 
tinues without a new election being held. The Board 
has indicated that it does not deem it necessary “to 
redetermine a union representative status, once estab- 
lished, whenever it merges or consolidates with another 
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union, changes its name or affiliation, or makes other 
administrative or structural changes.” 

2. Duty to Remedy Unfair Labor Practices. The 
occasion to consider successor liability for unremedied 
unfair labor practices by unions has been conspicuously 
infrequent. From the meager precedents, it may be 
concluded that although successor liability of unions to 
remedy predecessor unfair practices may seldom be 
found, the same rules as for employers with regard to 
utilizing the transfer as a means of evasion or where 
the new organization is merely a continuance will pre- 
vail. 

3. Stigma of Company Assistance. A special form 
of liability may be imposed upon a union replacing a 
company-dominated or assisted organization. The suc- 
cessor to a controlled or assisted group is subject to 
a presumption of continuing employer entanglement 
unless there has been a separation sufficient to support 
a finding that no taint of domination carried over into 
the new union—“an absolute and public cleavage.” If 
supervisory personnel are the same or other close 
relation is apparent, the disability of the old attaches 
to the new, particularly where little time has elapsed 
between the disappearance of one and the emergency 
of another. Liability can be refuted if the employer, 
before the formation of the new, unequivocally dis- 
avows and disestablishes the earlier illegal union, while 
assuring the employees of their freedom of choice from 
further employer interference. 

Discrimination may be present where an illegal or 
unauthorized union-security agreement is executed 
with a union. Here also, the disability to function as 
the collective bargaining representative may devolve 
upon the successor. Succeeding to the preferred posi- 
tion previously occupied by the predecessor, the second 
union stands in a position to reap the benefits of the 
prior unlawful contract provisions. 
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Il. CONTRACTUAL LIABILITY 


A. Employers 


In certain unfair labor practices cases and when a 
contract bar issue in a representation proceeding was 
before it, the Board has incidentally considered the 
effectiveness of an existing contract. This and other 
indirect treatment combined with some state court 
rulings as to employer successor contractual liability 
under collective bargaining agreements have shaped 
principles which appear to be controlling in this area. 

In most instances, an employer transferee of a busi- 
ness will not be required to honor existing contract 
obligations with his predecessor’s union simply because 
of his purchase. There are exceptions to this rule. Of 
course, an express assumption of the agreement by the 
successor will serve to affix liability. An implied as- 
sumption may serve an identical purpose. Knowledge 
of a pre-existing contract alone is not sufficient to 
imply an acceptance, nor is an intermittent hiring of 
some members of the local with which the predecessor 
bargained. Seemingly, assumption could be implied 
only if the new company entered into a relation with 
the union which was consistent with an adoption of the 
contract or acted in a manner leading the union to 
believe there had been an adoption. Even in this, there 
is an element of the voluntary, for an employer could 
protect himself by a direct repudiation or conduct 
clearly evidencing the same. 

When a merger or consolidation takes place under 
statute, the resultant corporation succeeds to ordinary 
commercial contracts by operation of law. This most 
likely extends also to the collective agreements of both 
prior companies. An alter ego probably cannot escape 
responsibility under a labor agreement, and there has 
been suggestion that liability might be hinged on a 
“continuity of interest.” A party may not be bound by 
a collective bargaining agreement of its predecessor but 
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might still be considered a “successor” in the sense 
that it must bargain with the certified union upon as- 
suming control of the operation. 

Use of terms intending to extend the instrument to a 
successor does not work an implied assumption at the 
time of succession. The “successor and assigns” phrase 
is not considered binding where there is an express 
refusal to assume in spite of the terms. The use of such 
language is apparently designed to obtain whatever 
security it might afford, but confidence in its effective- 
ness is misplaced. Unless the situation falls within 
one of the exceptions to an absence of liability, the 
labor contract is not as a matter of law in force or 
mandatory on a successor employer. 


B. Unions 

Shifts in union membership from a bargaining unit 
may result from mass disaffiliation from a parent 
organization or dissolution of a local. More usual, 
however, is a shift by a simple majority of employees 
as individuals through resignation, transfer to other 
unions or expulsion. Revocation of a local’s charter by 
a parent union or a schism within the group may also 
cause a change in the allegiance of organized workers 
to their union agent. Following upon these events, 
intervening certification or decertification proceedings 
may be instituted. If these activities occur during the 
term of a collective bargaining agreement, the effect 
upon that contract is placed in issue. Especially is 
this true if the Board orders an election in which the 
new union wins and is certified. At that juncture, three 
alternatives are possible: the contract may be con- 
sidered terminated as to all parties, still effective with 
the benefits running to the original contracting union, 
or assumed for administration by the newly certified 
union. 

Principles governing the status of a collective bar- 
gaining agreement and its enforcement have lacked 
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uniformity and clear pronouncement. Though the Na- 
tional Labor Relations Board has been confronted 
with the question in representation matters, it has 
been reluctant to decide the effect to be given an un- 
expired contract once a new union has been certified. 
Its primary concern has not been the enforcement of 
contract rights but the protection of the free choice 
of the employees. The problem has arisen where the 
Board has determined a contract would not bar a new 
certification. The policy of the Board is presently to 
concern itself with the status of a valid contract only 
insofar as it bears on its exercise of power of investiga- 
tion and certification. To go further, it is believed, 
would be beyond the function of the Board, at least in 
representation proceedings. This would seemingly 
leave the decision regarding the status of the existing 
bargaining agreement to the negotiation of the parties 
or to the courts. 

Traditional legal doctrines have favored the protec- 
tion of contract rights as opposed to substitution or 
abrogation. Some state courts have supported the 
proposition that transfer of a majority of union mem- 
bers could not divest the repudiated representative of 
its rights under an agreement. A recent court of ap- 
peals decision found that the substantive provisions of 
a contract became inoperative with regard to the orig- 
inal union following a new certification. If a new unit 
is carved from a larger union, the employer may then 
be subject to more than one labor contract. 

Where the membership of a labor union has remained 
substantially constant in the face of a change, there 
is greater inclination by the Board as well as the 
courts to recognize the succeeding representative as 
successor to the rights of the agent replaced. A shift 
in affiliation accomplished by a local acting as a body 
or an amalgamation of unions may leave the successor 


60 




















SUCCESSOR LIABILITY IN LABOR RELATIONS 


free to enforce the contract since the “identity” is 
relatively the same. If the dissolution is in accordance 
with union constitutional procedure or by unanimous 
action, there is more probable successorship. If the 
parent organization is the signatory party rather than 
the local itself, or there is stipulation in the labor con- 
tract that affiliation must continue, the result may be 
different. There is some question whether a union 
security provision could survive such a change. 

It appears that the only likely situation when a suc- 
cessor union will be held to satisfy contractual obliga- 
tions is when the change in its basic identity has been 
slight. It would seem justifiable in this situation to 
refuse to allow one of the contracting parties by uni- 
lateral action of this nature to relieve itself of its 
obligations. On the other hand, where the labor union 
has suffered a division of allegiance or a dilution of 
membership to other organizations, granting enforce- 
ment of the provisions of a collective agreement to the 
employer, though supportable perhaps by contract 
rules, might result in delusive stability in industrial 
relationships. 


SUMMARY 


Generally, successor liability in labor relations is 
dependent upon the degree of continuing identity of the 
succeeding party to its predecessor. It may be con- 
sidered that absent voluntary assumption of the obli- 
gations or only a slight modification in the character 
of union or employer, the bargaining agreement is not 
binding upon a new partner in the employment rela- 
tionship. 

Perhaps in no other area of labor law is the problem 
of weighing the protection of unburdened transfer and 
the free choice of bargaining representatives against 


61 


INDUSTRIAL RELATIONS DIGEST 


the necessity for stability in industrial relations 
brought more sharply in focus than where the imposi- 
tion of successor responsibility is contemplated. No 
simple application of established rules is possible for 
all situations, since each change requires a particular 
analysis in terms of the interests involved. 
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The “No-Man’s-Land” and the 
National Labor Relations Board’s 


Jurisdictional Policies 


Condensed from an article by John H. Fanning, published 
in VIII Catholic University Law Review 1-12 (January 
1959), and printed with permission from Catholic Univer- 
sity Law Review. Business address: The Catholic Uni- 
versity of America Press, Washington 17, D. C. Single 
copy price, $2.00. 


The “No-Man’s-Land” is real since the Supreme 
Court decided Guss v. Utah Labor Relations Board. 
By denying state authority to act in matters covered 
by the Act, the Court has precluded such mischievous 
conflicts as would arise from the exercise of both fed- 
eral and state authority, as well as those conflicts and 
diversities likely to result from the application of a 
variety of local procedures and attitudes toward labor 
controversies within the province of the national Act. 
However, its decision does not automatically ensure 
that the national labor policy embodied in the Act will 
be uniformly applied to all enterprises which fall with- 
in the broad reaches of the Act. This circumstance 
arises from two factors: first, the broad reach of the 
Board’s jurisdiction, and second, the fact that through- 
out its existence the NLRB has declined to exercise its 
full statutory jurisdiction. 

The Board’s claim of a discretionary power to decline 
to assert jurisdiction when it determines that such 
action would best effectuate the policies of the Act has 
generally met with approval in the Courts. The ninth 
cireuit’s decision in Haleston Drug Stores v. NLRB 
fairly reflects the general view. 
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In numerous other cases the courts were asked to 
pass upon the propriety of the Board’s jurisdictional 
determinations under the 1950 jurisdictional plan, and 
the general view was that in the absence of arbitrary 
or capricious action, the question of whether the Board 
should exercise jurisdiction is for the Board to de- 
termine and not the courts. The existence of some 
degree of discretion was also noted by the Supreme 
Court in NLRB v. Denver Bldg. & Const. Trades 
Council. 

The Board had been successful both in marking out 
the widest possible area in which to act, should it so 
choose, and in maintaining its discretionary power to 
decide for itself whether it should act. During this 
period the states indicated willingness to step in when 
the Board declined to act, with the result that there was 
not, before Guss, an actual “no-man’s-land, subject to 
regulation by no agency or court,” but rather a “twi- 
light zone between exercised federal jurisdiction and 
unquestioned state jurisdiction.” Manifestly, in trans- 
muting this “twilight zone” into a “no-man’s-land” the 
Guss decision fell short of ensuring that the labor 
policy decreed by Congress would be applied uniformly 
to all labor disputes within the Board’s province. 

To the extent that federal power has displaced state 
power in the “sensitive and delicate” area of labor 
relations, only to remain unexercised, the federal gov- 
ernment is in danger of appearing to adopt a “dog in 
the manger” attitude towards the states. This is a 
circumstance which must ultimately be reflected in a 
diminution of respect for the federal government, and 
a consequent weakening of our federal-state system. 

Both Congress and the NLRB have taken action 
designed to reduce significantly the extent of the no- 
man’s-land area. 

The problem involved herein is not alone that of the 
federal government. It is one in which the states are 
also intimately involved. Labor disputes in the no- 
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man’s-land may have only a small impact on interstate 
commerce, but their impact can be greatly disruptive 
of local commerce, and it is as much a matter of state 
concern as of federal concern that they not go unregu- 
lated. The states could, without retreating from their 
desire to regulate labor relations which are outside the 
Board’s jurisdiction as they see fit, make it possible for 
the Board to cede jurisdiction to them over the no- 
man’s-land, by enacting provisions authorizing a state 
agency to apply the provisions of the federal Act in 
such cases, thus enabling the NLRB to enter into ces- 
sion agreements with them. 

It has been suggested that the Board takes too nar- 
row a view of its authority under Section 10(a) by 
requiring in effect that state laws contain provisions 
parallel to the national Act, and that all that is re- 
quired is that a state be delegated authority to process 
cases which would be decided under particular provi- 
sions which are consistent with similar provisions of 
the Act. Though this approach of partial cession of 
jurisdiction under 10(a) may be worthy of exploration, 
it is doubtful that it will greatly aid in eliminating the 
no-man’s-land. In the first place, the cession proviso 
was enacted to ensure that the federal policy would 
not be thwarted even in the predominantly local enter- 
prises to which the proviso applies, and it constituted, 
at least in part, as already noted, an invitation to the 
states to adopt labor legislation modeled upon the 
federal law. Not a single state has accepted the invita- 
tion. And it must be remembered that authority for 
a state agency to act, whether pursuant to a cession 
agreement or otherwise comes from the state legisla- 
ture. A cession agreement cannot add to its powers, 
nor, as it would appear to be axiomatic, detract from its 
responsibilities. Could a state agency lawfully expend 
appropriations granted by its state legislature in order 
to enforce only part of the provisions of the Act which 
constitute the policy of the state? Secondly, the pur- 
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pose to be achieved by the Board in ceding jurisdiction 
over the no-man’s-land would be to bring under the Act 
the labor relations of those enterprises as to which it is 
not now able to assert its authority because of “budget- 
ary limitations.” Were it to enforce some of the provi- 
sions of the national policy by virtue of a partial ces- 
sion agreement, would it not have to accept jurisdiction 
over the enterprises affected by such cession, in order 
to enforce those provisions as to which cession is not 
possible due to the insufficiency of the State statute? 
Moreover, could the Board cede jurisdiction with re- 
spect to local enterprises in one state, without itself 
asserting jurisdiction over similar enterprises in states 
having no agency to which cession can be made? Would 
this be consistent with both the Congressional intention 
to apply a uniform national labor policy across the 
broad reaches of the Act, an intention so overriding 
that the Supreme Court felt compelled to deny state 
authority even where the NLRB has declined to act? 
Would it be consistent with the constitutional require- 
ment of uniform application of legislation of a general 
nature? If the answer to any of these questions is in 
the negative, partial cession agreements actually would 
result in increasing the Board’s case load, and thus 
fail to achieve their purpose. 

The answer appears to lie instead along the avenue 
chosen by the Board, which seems to lead to a virtually 
complete assertion of the federal authority over the 
no-man’s-land. In the meantime, we can be sure that 
the Court will have the opportunity to pass upon the 
reasonableness of the Board’s response to the problem 
in adopting its new jurisdictional standards. We can 
expect a sympathetic understanding of the Board’s 
efforts responsibly to deal with the problem of the 
no-man’s-land. For the Board has indicated an aware- 
ness that the continued existence of any appreciable 
no-man’s-land cannot long be tolerated. 
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UNION’S LIABILITY FOR WRONGFUL EXPUL- 
SION 


Condensed from 27 Fordham Law Review 534 (Autumn 
1958) and printed with permission from Fordham Law 
Review. Business address: 302 Broadway, New York 7, 
New York. Single copy price, $1.50. 


Madden v. Atkins, 4 N.Y¥.2d 283, 151 N.E.2d 73, 174 
N.Y.S.2d 633 (1958) 


Plaintiffs were expelled from defendant union after 
a trial committee’s determination adjudging them 
guilty of dual unionism was adopted at a regular meet- 
ing of the membership and upheld by the local Execu- 
tive Board. A further appeal to the National Executive 
Committee was still pending when plaintiffs instituted 
this action for reinstatement and reimbursement for 
wages lost. The appellate division reversed special 
term’s decision dismissing the complaint and ordered 
the union to reinstate the plaintiffs, but refused to 
award damages. The court of appeals modified the ap- 
pellate court holding and affirmed as modified. Estab- 
lishing an intra-union group to work for better trade 
unionism does not constitute dual unionism and is not 
a proper ground for expulsion and, where wrongful 
expulsion is accomplished in accordance with the 
union’s constitution, the union is liable in damages for 
the loss of wages sustained. 

Courts generally are reluctant to interfere in dis- 
putes involving private organizations and their mem- 
bers. An appeal, therefore, for judicial settlement of 
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such a dispute will usually be entertained only after 
the plaintiff has completely exhausted the remedies 
available to him within the organization. Courts, how- 
ever, have disregarded the so-called “exhaustion of 
remedies” rule and assumed jurisdiction where neces- 
sary to insure impartiality, or the availability of ade- 
quate relief, and also where an unusual delay is in- 
volved in procuring a hearing. It was on this latter 
basis that the court in the instant case assumed juris- 
diction. 

Once a court decides to assume jurisdiction in such a 
dispute, its function is to test the actions of the parties 
involved against certain objective criteria. The union 
constitution, considered as a contract of membership, is 
one such criterion. Where one is expelled for acts not 
made expellable offenses by the constitution or by-laws, 
his contract has been violated and the court will order 
reinstatement. Another criterion would be to deter- 
mine whether the union proceeding adhered to the 
elementary requirements of due process. 

The principal case involved an expulsion for a cause 
set forth in the constitution, and due process was ob- 
served. In such a case, as the concurring opinion 
pointed out, the only question posed is whether there is 
sufficient evidence for an honest mind to reach the 
conclusion of the union, or whether the record is so 
bare of evidence to sustain the decision as to show the 
union’s decision to be purely arbitrary. This, of course, 
is largely a factual determination. 

Contrary conclusions reached by special term and 
the appellate courts in the principal case evidence com- 
pletely divergent philosophies of trade unionism. 
Whereas the trial court stressed the divisive effects 
of criticism within the union, and concluded that the 
union membership should be allowed to decide what is 
or is not for the good of the union, the court of appeals 
took a broader view, and wisely upheld “the right to 
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criticize current union leadership and, within the union, 
to oppose such leadership and its policies” on the 
ground that “a labor union profits, as does any demo- 
cratic body, more by permitting free expression and 
free political opposition than it may ever lose from any 
disunity that it may thus evidence.” The trial court’s 

decision would in effect give unchecked powers to the 
union and would deprive the membership of protection 
against the oppressive measures of intolerant major- 
ities or high-handed union officers. 

The court in the instant case laid down the rule that 
“where it (wrongful expulsion) is brought about by 
action on the part of the membership, at a meeting or 
otherwise, in accordance with the union constitution, 
the act of expulsion will be regarded as the act of the 
union for which damages may be recovered from the 
union funds.” The problem of the liability of all the 
members is clearly disposed of by the court’s state- 
ment that, “the requisite participation of the member- 
ship was sufficiently shown to justify liability against 
the organization, even though not against individual 
members.” Thus, it will no longer be necessary to show 
actual personal liability of all or any percentage of 
the membership, for, under the union constitution, 
considered as a contract of membership, all the mem- 
bers are liable jointly but not necessarily severally 
for the wrongs committed by those to whom they have 
delegated authority when that authority is exercised 
in accordance with the constitution. The decision, then, 
is a recognition both of the necessity for allowing 
honest dissension within a union and of the need for 
judicial curbs on the power of a union over its mem- 
bership, especially where wrongful deprivation of 
union membership may be a serious interference with 
a member’s ability to earn a living. The instant case 
must be taken as the first clear statement of the law of 
New York on the point of damages. 
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PICKETING—INJUNCTIONS—JURISDICTION OF 
STATE COURT 


Condensed from 23 Albany Law Review 196 (January 
1959) and printed with permission from Albany Law 
Review. Business address: Union University, Albany Law 
School, 80 New Scotland Avenue, Albany 3, New York. 
Single copy price, $1.50. 


Pleasant Valley Packing Co. v. Talarico, 5 N.Y.2d 40, 
152 N.E.2d 505, 177 N.Y.S8.2d 473 (1958) 


The court of appeals, reversing the appellate divi- 
sion, granted a motion for a temporary injunction en- 
joining picketing and related activity by a district 
union against an employer whose employees were rep- 
resented by a duly certified independent union. 

The petitioner was a meat-packing company located 
in Schenectady, New York. The respondent, an officer 
of a district union, had for some time tried, unsuccess- 
fully, to influence the petitioner’s employees to join 
the respondent union. Thereupon, the respondent union 
commenced picketing of the petitioner’s premises to 
compel the petitioner to recognize it rather than the 
independent union which had been certified by the 
NLREB as the collective bargaining agent of the peti- 
tioner’s employees. 

Special term found that the picketing was “recogni- 
tional” rather than “organizational” and that irrepa- 
rable damage was likely to result. In addition, it was 
not found that a genuine labor dispute existed. 

The appellate division, reversing the special term, 
on the law, held that the union’s activities were within 
the purview of the federal act, citing Garner v. Team- 
sters’ Union, 346 U. S. 485 (1953). In reversing the 
appellate division, and granting the motion for a 
temporary injunction, the court of appeals cautioned 
against the tendency to proclaim a lack of state juris- 
diction in this general area. Irreparable harm may be 
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done to a petitioner who is denied recourse to the state 
courts because of an erroneous ruling that the state 
has no jurisdiction in the matter. The court then laid 
down the basic policy that any doubt should be re- 
solved in favor of jurisdiction, leaving to the United 
States Supreme Court the final determination of the 
correctness of the state action. 

A series of United States Supreme Court cases, be- 
ginning with Garner, may be distinguished from the 
principal case on the facts. In summary, they merely 
hold that state action is invalid if the labor activity in 
question is within the scope of the Taft-Hartley Act. 
The question remains whether the present activity falls 
within the definition of unfair labor practices under 
the Taft-Hartley Act. 

The United States Supreme Court has vigorously 
upheld state action to enjoin labor activity when a state 
statute is violated and the activity is not within federal 
jurisdiction. The New York Court of Appeals in the 
principal case concedes that the United States Supreme 
Court conceivably could rule that the difference be- 
tween the principal case and the Garner case is unsub- 
stantial. Nevertheless, the distinction seems clear. The 
actions enjoined in the principal case did not neces- 
sarily entail coercion by the petitioner upon his em- 
ployees, but did entail an abrogation of petitioner’s 
legal duty to contract only with the duly certified in- 
dependent union, with which it has a contract required 
by law. It appears that the court in the principal case 
is attempting to close up the no-man’s-land in which 
the state court has no jurisdiction to act although the 
NLRB has declined to assume jurisdiction. To lessen 
the possibility of irreparable harm to a petitioner who 
is unable to obtain a hearing, the state courts will, 
apparently, in the light of the principal case, assume 
jurisdiction in all cases not specifically enumerated in 
the National Labor Management Relations Act. 
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ARBITRABILITY OF DISPUTE IS FOR COURT TO 
DECIDE IN ABSENCE OF CONTRARY PROVI- 
SION IN COLLECTIVE-BARGAINING AGREE- 
MENT 


Condensed from 72 Harvard Law Review (January 1959) 
and printed with permission from Harvard Law Review. 
Business address: Harvard Law Review Association, Cam- 
bridge 38, Massachusetts. Single copy price, $1.50. 


Local 149, Am. Fed’n of Technical Eng’rs v. General 
Elec. Co. (1st Cir. 1957) 

Section 301(a) was construed in Teatile Workers v. 
Iincoln Mills, as authorizing the federal courts to 
fashion a body of federal collective-bargaining law. 
The present decision was the first to deal with the 
problem of defining the respective roles of court and 
arbitrator in this new area of federal law. The court 
postulated that the scope of an arbitration clause can 
be fixed by the parties. It further recognized the right 
of the parties to provide, either expressly or by an ar- 
bitration clause broad enough to include a dispute over 
arbitrability itself, that the arbitrator shall decide the 
question of arbitrability. The present case raised the 
issue of who should decide this question when the par- 
ties have not thus empowered the arbitrator to resolve 
it. In deciding that under such circumstances the ques- 
tion of arbitrability is for the courts, the court viewed 
the arbitration agreement as an ordinary contract. It 
concluded that since a suit for specific performance 
asks a court to compel a party to perform in accord- 
ance with an alleged promise, a court can grant the re- 
quest only if it finds that the party has made such a 
promise. The court found a statutory mandate for this 
result in the language of sections 3 and 4 of the Arbi- 
tration Act. As the court in the present case recog- 
nized, however, the applicability of the Arbitration 
Act to collective-bargaining agreements is in doubt. 
The court, therefore, relied on the language of section 
301(a) as an alternative ground for decision. 
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It is likely that the initial determination of arbitra- 
bility by a court, which the decision in the present case 
calls for, will have an adverse effect on the utility of 
arbitration as a means of settlement of disputes. It is 
not sufficient to suggest, as the court did, that the par- 
ties can always avoid this result simply by specifically 
providing in the contract that the arbitrator shall de- 
cide arbitrability. Since such a provision could be 
secured only by mutual agreement, the practical effect 
of the decision will be to put a burden in the contract 
negotiations on a party desiring this provision. The 
party opposed to giving the question to the arbitrator 
will prevail unless the contract contains such a specific 
term. Hence, the party favoring the provision is placed 
in the difficult position of demanding it as a concession. 

On the assumption that a court is to determine the 
issue of arbitrability, there remains the question of 
how far the court should consider the merits in deciding 
whether to order arbitration. Two principal views of 
the role of the court have developed. One position is 
that the court should decide only whether the parties 
have agreed to submit a particular class of disputes 
to the arbitrator and not concern itself with whether 
the “answer to the grievance on its merits may or may 
not be entirely clear under the language of the agree- 
ment.” The opposing view is based on the premise that 
“the mere assertion by a party of a meaning .. . 
clearly contrary to the plain meaning of the words can- 
not make an arbitrable issue.” Under the latter analy- 
sis, the court will examine the contentions of the 
parties on the merits of the substantive dispute and 
will not send the claim to arbitration if it appears to be 
without substance. This approach may be supported 
as affording the losing party the satisfaction of a deci- 
sion on the merits even though it takes the form of a 
denial of arbitrability. However, denial of arbitrabil- 
ity under a narrower conception of the role of the court 
does not prevent a similar decision on the merits 
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through a subsequent declaratory-judgment action. 
Moreover, if the dispute appears to fall within the 
scope of the arbitration agreement, the court ought 
not to substitute its judgment for that of the arbitrator 
on whether the claim is meritorious. 


FEDERAL-STATE JURISDICTION: FEDERAL PRE- 
EMPTION UNDER SECTION 10(a) OF THE 
TAFT-HARTLEY ACT 


Condensed from 43 Cornell Law Quarterly 308 (1957) 
and printed with permission from Cornell Law Quarterly. 
Business address: Cornell Law School, Ithaca, New York. 
Single copy price, $1.50. 


P. 8. Guss, Doing Business as Photo Sound Products 
Manufacturing Company v. Utah Labor Relations 
Board, 353 U. 8. 1 (1957) 

As a result of the Guss holding, those cases which 
are within the jurisdiction of the National Board but 
which it “would (not) effectuate the policy of the Act” 
for the board to handle, and which are not ceded by sec- 
tion 10(a), will go without a remedy. The State Boards’ 
jurisdiction will be limited to either minute labor dis- 
putes or somewhat larger disputes in which, as a 
practical matter, neither of the parties desires that 
the National Board take jurisdiction. The principal 
advantage of the present situation is uniformity. That 
is, the National Board may control with a uniform 
policy the entire Labor-Management field in the 
United States. Bald facts impair this advantage of 
uniformity. First, section 10(a) was designed to pro- 
mote state action. Second, it is clearly against the 
national interest, socially and economically, to allow 
labor disputes to go without apparent remedy. Finally, 
Congressmen should realize that such a course is polit- 
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ically unwise. These facts suggest that the present 
situation will not and should not be permitted to con- 
tinue. 

One possibility is that the National Board may 
abandon its “yardsticks” and take all cases within its 
jurisdiction. The courts have early held that board 
authority over questions concerning representation 
and unfair labor practices “affecting” commerce was 
as broad as the federal power under the commerce 
clause. The National Board found that full jurisdic- 
tion was impossible because of the wide scope of labor 
relations. The board established that it had “. . . 
discretion to limit its assertion of jurisdiction to those 
cases which, in its opinion, have a substantial impact 
upon interstate commerce.” 

Cases considering the validity of the board’s juris- 
dictional yardsticks have sometimes inferentially up- 
held them, and at other times questioned or repudiated 
them. No Supreme Court cases have passed on the 
National Board’s delineation of jurisdiction. It is sub- 
mitted that the board is correct in not burdening itself 
with every conceivable labor dispute, from corner bar- 
bershops to great steel mills, which is technically 
within its jurisdiction. 

A second possibility is that the states may come 
within the requirements of section 10(a), and thereby 
permit formal cession by the National Board. Actu- 
ally, the Utah labor statute is the closest of all state 
statutes to the present National Labor Relations Act. 
And since the National Board felt that it could not 
cede jurisdiction to Utah in the Guss case, it is hard 
to foresee any closer conformity by the states in the 
future. Hence, this alternative seems rather academic. 

Thirdly, Congress might change section 10(a) of the 
National Act. Several congressmen have introduced 
specific bills to change the impact of section 10(a). 
Each, however, appears to have an objectionable fea- 
ture. Thus, Senator McClellan of Arkansas would 
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allow federal and state authorities to have concurrent 
jurisdiction unless the federal statute expressly ex- 
cluded state action. As to this sort of proposition, 
Justice Holmes once said, “coincidence is as ineffective 
as opposition.” 

Senator Watkins of Utah suggested avoiding the 
politically charged issue of changing Taft-Hartley 
directly by changing it indirectly by an amendment to 
the Administrative Procedure Act. The amendment 
would allow a state to take jurisdiction whenever any 
federal agency should decline jurisdiction on the 
grounds that the effect on interstate commerce was 
too slight to warrant taking jurisdiction. The potential 
ramifications of this change in the areas of adminis- 
trative law other than labor law are too frightening 
to endorse here. 

Senator Watkins proposed alternatively an amend- 
ment to the Taft-Hartley Act itself. This would allow 
a state court or board to assume jurisdiction when it 
concluded that the-National Board would not take ju- 
risdiction. The effect of this change is simply to per- 
petuate evils akin to those inherent in concurrent juris- 
diction. 

Senator Ives of New York would have done away 
with the whole idea of “yardsticks” by allowing the 
National Board to cede jurisdiction at its discretion 
to any industry regardless of size. This proposition, 
coupled with the elimination of the consistency provi- 
sion now required by section 10(a), would give the 
National Board such a latitude of discretion that it 
could undermine the whole objective of a predom- 
inantly uniform labor law in the United States. 

On March 31, 1954, a majority of the Senate Com- 
mittee on Labor and Public Welfare proposed an 
amendment to the Taft-Hartley Act. Under this 
amendment the National Board may, in its discretion, 
decline to assert jurisdiction, as it did in the Guss 
case, “where ... the effect on commerce is not 
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sufficiently substantial. . . .” And if the Board does 
decline jurisdiction, a state court or board may take 
jurisdiction. 

The Committee’s solution seems thoroughly ade- 
quate. It is simple and unambiguous, and avoids the 
pitfalls of the suggestions outlined above. Substantial 
uniformity of labor law policy is assured since the 
National Board has complete discretion when to de- 
cline its jurisdiction. At the same time, however, the 
change will encourage state activity since the potential 
state jurisdiction will be greater than it is now. And 
most important, the change will eliminate the no- 
man’s-land. 

Normally, of course, a comprehensive amendment to 
the Taft-Hartley Act would be far better than a piece- 
meal one. However, since the Guss decision creates 
an immediate need for a change in section 10(a) of the 
act, it is submitted that Congress should separate sec- 
tions 6(b)(1) and (2) from the proposed Senate 
amendment and pass these sections as soon as possible. 


EMPLOYEE RIGHTS—RIGHT-TO-WORK-LAWS— 
PUBLIC EMPLOYEES’ RIGHT TO ORGANIZE 


Condensed from 12 Southwestern Law Journal 126 
(Winter 1958) and printed with permission from South- 
western Law Journal. Business address: Southern Meth- 
odist University, Dallas 5, Texas. Single copy price, $1.50. 


Lunsford v. City of Bryan, — Tex. —, 297 8.W.2d 115 
(1957) 

A fireman, discharged because of his application for 
membership in a union, was held to be protected by 
the Texas “right-to-work” statutes even though not 
a union member at the time of the discharge, for it is 
the employer’s motive which controls rather than the 
technical status of the employee. 
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The right of the public employee to organize has 
always been more restricted than that of the private 
employee, but has been increasingly recognized in the 
past few years. The Taft-Hartley Act excludes public 
employees from its operation, thereby leaving control 
to the states, which have treated the problem dispa- 
rately. The legislation ranges from statutes denying 
public employees the right to join a union, e. g., Ga. 
Code Ann. § 54-901 (1947), to the laws of Utah, Utah 
Code Ann. § 34-16-1 (1953), and Texas, Tex. Rev. Civ. 
Stat. Ann. art. 5154¢ (1947), which specifically include 
public workers in their “right-to-work” laws. Between 
these two extremes lie the great majority of states, 
either taking no legislative stand or following a mod- 
erate course such as phrasing their “right-to-work” 
statutes in broad terms which apparently make no dis- 
tinction between public and private employees. 

Discharges for union activity have always been up- 
held in cases of firemen and policemen, because of a 
desire to leave all discretion with local officials as to 
the requirements they think necessary for the main- 
tenance of public safety. The theory is that firemen 
and policemen should owe but a single duty, viz., their 
undivided allegiance to the public, subject to the power 
in the city of complete control for preservation of the 
public order, and should owe no other duty such as 
membership in a union would require. 

The Court has given notice of a liberal attitude 
toward the statute, seemingly inviting policemen and 
teachers to organize without fear of discharge. Al- 
though the modern trend is undoubtedly toward great- 
er organizational privileges for the public employee, 
because of the strong common-law precedent refusing 
this right to firemen and policemen it is believed that 
for the present the instant Texas decision will be im- 
pressive authority only in those states (such as Utah) 
with statutes dealing specifically with public em- 
ployees and recognizing the right to join unions in 
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clear terms. With the tendency of courts to narrowly 
interpret statutes in derogation of the common law, 
the remaining “right-to-work” states, and others with 
statutes less inclusive than the “right-to-work” laws, 
may expect their courts to distinguish the principal 
case by discovering a lack of sufficient declaration of 
legislative intent to contravene the common law as to 
firemen and policemen. 


STRIKE BENEFITS RECEIVED FROM LABOR 
UNIONS ARE TAXABLE 


Condensed from a comment by Berkley Zionis, published 
in 19 University of Pittsburgh Law Review 824-828 
(1958), and printed with permission from University of 
Pittsburgh Law Review. Business address: 1401 Cathedral 
of Learning, Pittsburgh 13, Pennsylvania. Single copy 
price, $1.50. 


Kaiser v. United States, 158 F. Supp. 865 (E. D. Wis. 
1958) 


Income taxes were assessed upon the value of food, 
clothing, and rent payments received during 1954 by 
the plaintiff as strike benefits from the U. A. W. 

The plaintiff contended that the provision exempt- 
ing gifts from income tax should afford him relief in 
this case, but his contention, though acceptable to the 
jury, was not persuasive to this court, which ruled as 
a matter of law that the benefits constituted taxable 
income and could not be brought within the gift ex- 
clusion. 

Gifts should be given out of pure generosity; there 
should be no duty compelling the gift. Moreover, there 
should be no consideration expected in return for them 
outside of pure subjective satisfaction, nor should 
there be any other incentive for making them. 
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In the case under consideration, the union, accord- 
ing to the terms of its constitution, was under a duty 
“to render all financial assistance to the members on 
strike consistent with the resources and responsibili- 
ties of the International Union.” In addition there was 
consideration given by the recipients for the benefits 
received in that they had to remain on strike in order 
to receive them. And finally, there was an incentive 
to the alleged donor in that continuation of the strike 
would possibly secure future financial benefits to the 
union in the form of increased compensation to its 
members. 

A primary economic consideration in fixing the tax 
burden is ability to pay. The benefits in the instant 
case were made on the basis of need—and, in addition, 
were made to a great extent in kind. This would place 
a dual burden on the recipient of the benefits. Not 
only might he be unable to afford the tax on the items, 
but in addition, he might not be able to convert the 
goods received into-an acceptable medium for the pay- 
ment of taxes. It is therefore submitted that the impo- 
sition of income tax on strike benefits violates the 
above-mentioned economic concept of taxation. 

How does the decision to tax strike benefits compare 
with the Internal Revenue Service’s treatment of simi- 
lar other benefits? It is submitted that inconsistency 
might be found between the two treatments. 

The federal acts seem to indicate a Congressional in- 
tent to further rather than to impede the labor move- 
ment; they seem to foster unions, not frustrate them. 
Observed in this light, the decision in the instant case 
does not seem to recognize this intent on the part of 
Congress. Undoubtedly the result of this decision will 
be to reduce the effectiveness of the strike, or at least 
to render its use more expensive, since the unions will 
be compelled to increase their strike benefits in order 
to compensate for the tax. 
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Naturally, it is not claimed that the imposition of 
taxes in the instant case alone will completely cripple 
the labor movement, or its ability to strike. However 
it is asserted that an extension of this tax trend could 
seriously affect the union movement, and it appears 
that the Internal Revenue Service has such an exten- 
sion in mind. For instance, a very recent ruling, Rev. 
Rul. 139, 1958-14 Cum. Bull. 7, holds that lockout bene- 
fits paid by a labor union are also taxable. 

In summary, it is believed that the decision in this 
case is in accord with the present interpretation of the 
tax statutes as applied to strike benefits. It is sub- 
stantiated by both case law and administrative rulings. 
However, an attempt has been made to cast a doubt as 
to the merits of either the present trend in interpreting 
the statutes or possibly even the statutes themselves. 
Although it may not be within the realm of the courts 
to remedy these asserted doubts, now that the issue 
has been litigated, and, it is assumed, brought to the 
attention of Congress, perhaps they will take this op- 
portunity to clarify their intention as to whether or 
not they intend that income taxes be levied on strike 
benefits. 
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COLLECTIVE CONTRACTS 


The Legal Nature of Collective Bargaining Agreements 


Condensed from an article by Archibald Cox, published in 
57 Michigan Law Review, pages 1-36 (November 1958). 
Business address: University of Michigan Law School, 
Ann Arbor, Michigan. Single copy price, $1.50. 


Courts are being brought farther into the enforce- 
ment and administration of collective agreements. The 
time has passed when industrial relations can be sepa- 
rated from the law. “Labor relations has spilled over 
into judicial territory.” This paper represents an ef- 
fort “to illustrate the interplay between some of the 
special institutional characteristics of collective agree- 
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ments and the applicability of normal contract and 
agency rules.” 

Among the “unique” characteristics of labor con- 
tracts are the relationship between the union and the 
employees (‘we have the paradox that the agent is only 
the principals acting as an organization’’); the exist- 
ence of “outside rules” providing for government of 
the group; and the authority of the agent. However, 
the author declares: 


The ease with which one can show that collective 
bargaining agreements have characteristics which 
preclude the application of some of the familiar 
principles of contracts and agency creates the 
danger that those who are knowledgeable about 
collective bargaining will demand that we discard 
all the precepts of contract law and create a new 
law of collective bargaining agreements. I have 
already expressed the view that the courts would 
ignore the plea but surely it is unwise even if they 
would sustain it. Many legal rules have hardened 
into conceptual doctrines which lawyers invoke 
with little thought for the underlying reasons, but 
the doctrines themselves represent an accumula- 
tion of tested wisdom, they are bottomed upon 
notions of fairness and sound public policy, and it 
would be a foolish waste to climb the ladder all 
over again just because the suggested principles 
were developed in other contexts and some of them 
are demonstrably inapposite. 


The author then proceeds to examine contract rules 
that “stand up well in the new environment,” especially 
the doctrine of failure of consideration and the element 
of “bargain” or “exchange.” There are rules applicable 
to “common” or “commercial” contracts which can be 
helpful in resolving cases arising under collective 
agreements, in Professor Cox’s view, because they fur- 
nish “the conceptual tools of analysis” even though the 
ultimate answer turns less on the concepts than on 
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evaluation of the “functional aspects” of the agree- 
ment. This point is illustrated by the question whether 
the union or the individual employee is the proper 
party to sue to enforce, or to settle, a claim under an 
agreement. 

The author maintains that the “governmental na- 
ture” of a collective agreement should have “predomi- 
nant influence” in its interpretation: 


The generalities, the deliberate ambiguities, the 
gaps, the unforeseen contingencies, the need for 
a rule although the agreement is silent—all re- 
quire a creativeness quite unlike the attitude of 
one construing a deed or a promissory note or a 
three-hundred page corporate trust indenture. 
Perhaps the requisite attitude can be suggested 
by likening the interpretation of a collective agree- 
ment to the construction of a basic statute creating 
an administrative agency . 


In the case of a statute, the best guide to its meaning 
is often its policy or purpose, general aim or objective, 
embodying meanings “half-understood, half-unarticu- 
lated.” Many questions of collective contract interpre- 
tation can be handled in this fashion, the author at- 
tempts to show. However, because management and 
labor often have conflicting aims, many of the most 
important questions are not soluble by reference to the 
“fundamental purposes.” Examples involving dis- 
charge and subcontracting illustrate the difficulty. 

One “highly tentative” conclusion is offered and dis- 
cussed : 


It is to the basic conflict over the size of the aria 
subject to joint responsibility that I refer when 
I speak of the lack of a common purpose on the 
part of both management and labor to which ques- 
tions of interpretation can be referred. Going a 
step further, I suggest that this is the very essence 
of large parts of a collective bargaining agree- 
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ment—it has the nature of an armed truce in a 
continuing struggle, yet the armistice line has not 
been put on a map. 


STRANGER PICKETING 
Injunctions Against Stranger Picketing 


Condensed from a note published in 8 Buffalo Law 
Review, pages 153-159 (Fall 1958). Business address: 
University of Buffalo School of Law, Buffalo, New York. 
Single copy price, $1.50. 


This note discusses the problem of federal preemp- 
tion in the labor area, with particular reference to a 
case recently decided by the New York Court of Ap- 
peals (Pleasant Valley Packing Company v. Talarico, 
5 N.Y.2d 40, 177 N.Y.S.2d 473, 1958). 

“Whatever confusion may still obtain as to the exact 
limits of preemption,” the note states, “there would 
seem to be little doubt that the majority has miscon- 
strued its application to the facts of the instant case.” 
There was sufficient indication of an unfair labor 
practice to have required dismissal of this case from 
the New York courts. 

The note also analyzes decisions involving the power 
of a court to enforce an arbitrator’s injunction, a union 
member’s remedies for wrongful expulsion, and appli- 
cation of the state statute to a domestic. 


PROBLEMS UNDER SECTION 301 
Substantive Law of Collective Bargaining Under 301 


Condensed from a note published in XIII Rutgers Law 
Review, pages 348-360 (Winter 1958). Business address: 
Rutgers University Press, 30 College Avenue, New Bruns- 
wick, New Jersey. Subscription price, $6.00 a year. 
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Lincoln Mills has “approved and sanctioned” a proc- 
ess which has been under way since 1947. The pur- 
pose of this note is to examine the body of substantive 
law created in the name of section 301 of the Labor 
Management Relations Act. 

Among the issues reviewed are the relation of 301 
to other provisions of the statute; procedural questions 
such as standing to sue and to be sued, oral contracts 
and state-federal relations; and contract interpreta- 
tion. Impact of the section on the no-strike and arbi- 
tration clauses are emphasized. 

In conclusion, the note states: 


The possibilities of welding a body of decisional 
law under 301 are still largely unexplored. The 
effect of Lincoln Mills will remain incalculable for 
years to come. But it is certain that its effect will 
be continuing. The problems which have arisen 
under 301 in the short time since the decision and 
the solutions developed for them are only the 
germs of the “new” substantive law. It will take 
substantial time before they have sufficiently 
matured to allow for a comprehensive evaluation. 
A preliminary observation is that the Supreme 
Court might be more active in resolving the con- 
flicts among the lower courts. Perhaps the area 
most in need of Supreme Court clarification is 
that of adjusting state-federal powers in the ad- 
ministration of collective bargaining law. . 

It is submitted that the Supreme Court in 
Iincoln Mills did more than just authorize the low- 
er courts to develop substantive decisional law. It 
also imposed upon itself the responsibility to 
watch over that development so that its growth 
will be clear and consistent. 
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PHILOSOPHY OF MANAGEMENT 
Perspective on the Organization Man 


Condensed from an article by John H. Mueller, published 
in 1 Business Horizons, pages 83-91 (Spring 1958). Busi- 
ness address: School of Business, Indiana University, 
Bloomington, Indiana. Single copy price, $2.00. 


William H. Whyte’s story of the young man in the 
managerial circles of our large corporations and the 
“metamorphosis in personality and philosophy of life” 
that he is allegedly undergoing are thoughtfully ex- 
amined. The dichotomies in which the book is struc- 
tured (Protestant Ethic versus Social Ethic, group 
versus the individual, scientific method versus aspects 
of human life not subject to scientific analysis, voca- 
tional education versus more “fundamental” studies) 
are surveyed to inquire “whether these ‘opposites’ are 
actually mutually exclusive, or whether they can indeed 
co-exist in a pluralistic society.” The reviewer con- 
cludes: 


After all is said and done, however, the prospect 
will look bleak only to a superficial reader of this 
detail-packed book. Although “organization man” 
has already become a cliche for dutiful compla- 
cency, of which there is at least a little in all of us, 
there is in this very book much evidence of initia- 
tive, excitement, ambition, and even dissent in his 
character. There is enough democracy in the cor- 
poration to vex the not too well-rounded execu- 
tive—an observation which moves Whyte to what 
seems to us the quote of this democratically 
oriented century : “Democracy, as many executives 
learn, is a lot more fun when you’re going up than 
when you get there.” (p. 172) As long as there is 
a living and dynamic organization there will cer- 
tainly be tension and change to threaten stability, 
as well as a desire for stability that inhibits change 
and adjustment. 
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LABOR MOBILITY 
Do We Have a New Industrial Feudalism? 



































: Condensed from an article by Arthur M. Ross, published 
: in XLVIII The American Economic Review, pages 903-920 
| (December 1958). Business address: 450 Ahnaip Street, 
Menasha, Wisconsin. Single copy price, $1.50. 


The author examines the propositions that seniority 
systems, health and welfare plans, and negotiated 
pensions have “chained” the worker to his job; that 
“adaptability and flexibility” of the labor force are 
being sacrificed ; and that “a new industrial feudalism” 
is being built. The crux of the problem, it is alleged, 
is that the worker can no longer afford to quit his job. 
Reasons why this would cause ground for concern, if 
true, are analyzed and the proposition itself is then 
discussed. The author states: 


The basic conclusion of this article is that the 
weight of evidence is strongly to the contrary. 
While some of the premises of the immobilization 
theory are valid, they do not add up to the stated 
conclusion. A long-term decline in the quit rate 
has occurred, but not for the stipulated reasons. 
Most employees who quit are too recently employed 
to have acquired substantial seniority or pension 
credits; employees with more than a few years of 
service have always had low quit rates; and the 
decline in voluntary turnover has been concen- 
: trated among junior rather than senior employees. 
H Seniority systems have served to stabilize workers 
# by bridging over their trial-and-error period of 
employment rather than by tying them to their 
jobs. However, there are exceptions to any rule. 
Doubtless, many individuals are influenced by pen- 
sion rights, ete., when forced to make close deci- 
sions, but not so many as to alter the general pic- 
ture of labor-market operation. 
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PLANT PILFERAGE 
Preventing Plant Pilferage 


Condensed from an article by Frank M. Kleiler, published 
in XXI Supervision, pages 22-23, 29 (January 1959). 
Business address: One Waverly Place, Madison, New 
Jersey. Single copy price, $.60. 


Experts estimate that thefts by employees cost 
American business firms at least $500-million annu- 
ally. Most of this loss is in the cost of tools, supplies, 
and small products which employees smuggle out or 
appropriate for their own use. Most firms, according 
to this article, rely on plant guards and supervisors to 
prevent pilferage. All the known methods of dealing 
with the problem have shortcomings. 

Loss by theft can be reduced if the comptroller or 
internal auditor installs accurate record controls over 
the movement of materials, supplies, and products. 
The newest approach discussed involves the use of lie 
detectors to screen job applicants and for periodic 
checks on employees. 

Methods for spotting petty thieves include closed- 
circuit television, cash rewards for information leading 
to identification and conviction of employees for theft, 
use of outside detective agencies. How do foreman 
assist in theft prevention? The author answers: 


By keeping their eyes and ears open, by safe- 
guarding the company’s property as though it were 
their own, by assisting in the development of con- 
trols which are adequate in reducing opportunities 
for pilferage without being oppressive or inter- 
fering with efficiency. 
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LABOR IN POLITICS 


Organized Labor in Politics 


Condensed from an article by James B. Carey, published 
in 319 The Annals of The American Academy of Political 
and Social Science 52-62 (September 1958). Business 
address: The American Academy of Political and Social 
Science, 3937 Chestnut Street, Philadelphia 4, Pennsyl- 
vania. The Annals is distributed free to members. Mem- 
bership, $7 per year. 


A union leader discusses the reasons organized labor 
is in politics and the way it operates. The article out- 
lines briefly the history of labor in politics and the 
changes in its philosophy over the years. It discusses 
the need for political action on the part of labor, stat- 
ing that “organized labor could not possibly stay out 
of polities,” for labor’s collective bargaining responsi- 
bilities and its political responsibilities “are indivisi- 
ble.” The author cites the record of huge contributions 
of millions of dollars by a few wealthy families to po- 
litical parties and candidates and points out that in 
1956, “with all of labor’s work and effort, twelve 
wealthy families spent more money than all of organ- 
ized labor managed to raise during the entire election 
campaign.” Three phases of labor activity in political 
action—registration, education, and exercise of the 
right of free speech—are discussed. In concluding, the 
author answers the questions: “What does labor expect 
in return for its political support? What does labor 
want?” 
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RETIREMENT 
A New Look at Retirement Plans 


Condensed from an article by Albert H. Aronson, pub- 
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This is not intended as a technical analysis of public 
retirement plans. (The author) propose(s) to take a 
hurried backward glance and a brief over-all look at 
the current situation, and then to identify some salient 
problems. These are the need for re-examining sur- 
vivor protection provisions in the light of social pat- 
terns and the economic status of the aged, the co- 
ordination of public retirement plans and the social 
security system, the multiplicity of public systems, the 
maintenance of purchasing power of pensions in the 
light of historic and current inflationary trends, and 
the pros and cons of flexible and mandatory retirement 
ages. 





